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COPYRIGHT ROYALTIES: WHERE IS THE
RIGHT SPOT ON THE DIAL FOR WEBCASTING?

WEDNESDAY, MAY 15, 2002

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 9:38 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
chairman of the committee, presiding.

Present: Senators Leahy and Hatch.

OPENING STATEMENT OF HON. PATRICK J. LEAHY,
A U.S. SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning, everyone. Senator Hatch has
been delayed, but we are going to have to start because with the
later events this morning with the President, a number of us will
have to be there.

So I am going to urge all witnesses to stay to the 5 minutes.
Their full statements will be in the record. Feel free to hit us with
the points you would want the most. The reason I am saying 5
minutes—one, two, three, four, five six people here; that is 30 min-
utes. If anybody goes over, unfortunately the time will have to
come from the person next to you, so think about that.

The Internet, as we know, has become the emblem of the Infor-
mation Age. There are actually some worthwhile things on the
Internet, if one cares to search and search and search, but it is also
very helpful. I was getting e-mails last night until after midnight
from my staff, and I noticed when I logged on somewhere between
4:30 a.m. and 4:45 a.m., there were a number of others, as well as
from constituents in Vermont.

I like the Internet. I also like the creative spirits who are the
source of the music and films and books and news and entertain-
ment content that enrich our lives and energize our economy and
influence our culture. I am impressed by the innovation of new on-
line entrepreneurs and I want to do everything possible to promote
the full realization of the Internet’s potential.

I think if we have a flourishing Internet, with clear, fair and en-
forceable rules governing how content may be used, that can ben-
efit all of us, including those entrepreneurs who want us to become
new customers and the artists who create the content we value.

The advent of webcasting, streaming music online rather than
broadcasting over the air as traditional radio stations do, is really
one of the more exciting and quickly growing of the new industries
that have sprung up on the Web. Many new webcasters, uncon-
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strained by the technological limitations of traditional radio trans-
missions, can and do serve listeners across the country and around
the world.

In some of the countries ravaged by war, they put in a tele-
communications system and they kind of leap-frog everybody else.
They go into wireless systems that work far better, sometimes be-
cause they start anew and they are not held back by the way
things have been done before.

They provide new and specialized niches not available over the
air, new and fringe artists, someone who does not enjoy a spot on
the Top 40. They can bring music of all types to listeners who, for
whatever reason, are not being catered to by traditional broad-
§as1i$rs. My taste in music may be different than others, and so
orth.

We have been mindful on this committee that has the Internet
is a boon to consumers, we can’t neglect the artists who create and
the businesses which produce the digital works and make the on-
line world so fascinating. There is not going to be any content for
the online world if our artists and producers and those who create
it aren’t compensated for their own work.

With every legislative effort to provide clear, fair, and enforce-
able intellectual property rules for the Internet, a fundamental
principle to which we have adhered is that artists and producers
of digital works merit compensation for the value derived from the
use of their work.

In 1995, we enacted the Digital Performance Right in Sound Re-
cordings Act, which created an intellectual property right in digital
sound recordings, giving copyright owners the right to receive roy-
alties when their copyrighted sound recordings were digitally
transmitted by others.

We created a compulsory license so that webcasters could be sure
of the use of these digital works. We directed that the appropriate
royalty rate could be negotiated by the parties or determined by a
Copyright Arbitration Royalty Panel, or CARP. I didn’t know how
apt that acronym might become later on.

Most webcasters chose to await the outcome of the Arbitration
Panel proceeding, and now that the finding has been reached and
is being reviewed by the Librarian of Congress, the industry is in
an uproar. Nobody seems happy with the outcome of the arbitra-
tion. All of the parties have appealed.

The recording industry and artist representatives feel that the
royalty rate, which is based on the number of performances and lis-
teners rather than on a percentage-of-revenue model, is too low.
Many of the webcasters have declared that this per-performance
approach and the rate attached will bankrupt the small operations
and drain the larger ones. An outcome like that could be unfortu-
nate not only for them, but also for the artists, labels, and con-
sumers, who would all lose important legitimate channels. I have
heard complaints from all sides about the fairness and complete-
ness of processes and procedures in the arbitration.

The Librarian of Congress can do three things. He can approve
the decision which nobody seems to like. He could order a new pro-
ceeding, which would require considerably more time and expense
for the participants, or he could reject the decision and set the rate
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himlself without further input, and any aggrieved party could ap-
peal.

So it brings me to the question I want each of our witnesses
today to consider. Why can’t everyone—Congress, artists, labels,
and webcasters alike—take the CARP as a genuine learning experi-
ence and sit down to determine what is the next best step? If the
parties could avoid more time and expense and reach a negotiated
outcome more satisfactory, that would be preferable, I believe any-
way.

There are also lessons for Congress here as well, especially les-
sons about how compulsory licenses are no panacea and how we
might reconsider the arbitration procedures and the guidance given
to rate-setters in the DMCA.

Thee is a lot more in my statement. I am not going to take your
time to read it all. We will put it in the record.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman LEAHY. We will begin with Ms. Hilary Rosen, who is
the Chairman and Chief Executive Officer of the Recording Indus-
try Association of America.

Ms. Rosen, you are no stranger to this committee and all of us
benefit from it when you are here.

STATEMENT OF HILARY ROSEN, CHAIRMAN AND CHIEF EXEC-
UTIVE OFFICER, RECORDING INDUSTRY ASSOCIATION OF
AMERICA

Ms. ROSEN. Thank you. Good morning, Mr. Chairman, members
of the staff. I will just—you said you are pressed for time—cut my
statement in half, you will be pleased to know. So I assume that
will go in the record.

I would also like to put in the record a statement of Gary
Himelfarb, from RAS Records, representing the Association of Inde-
pendent Labels, who wanted to be here today.

Chairman LEAHY. They will both go in the record in full.

Ms. ROSEN. Let me just say what I hope is obvious, which is that
we want webcasters to succeed. The application of this technology
is exciting. It has energized music lovers and fans, some of whom
have turned themselves into webcasting entrepreneurs, and it has
also provided a new business opportunity for some of the world’s
largest and most innovative media companies. If webcasters don’t
succeed, artists and record companies stand to lose an important
new revenue stream.

For years, artists and record companies have been denied the
performance rights enjoyed by other copyright owners in the
United States, and indeed by artists and record companies around
the world. That situation has been well documented for its inequity
and was significantly addressed in 1995 by this Congress.

New revenue streams are more important than ever in a world
where new technologies are dramatically changing the way people
get and listen to music. We worked closely with this committee and
others in 1998 when Congress enacted legislation guaranteeing in
an unprecedented manner that a new business called webcasting
would have access to blanket licenses for sound recordings on a
compulsory basis.
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We invested millions of dollars creating a collection and distribu-
tion system that would significantly ease webcasters’ burden of
using hundreds of thousands of different recordings in their pro-
gramming, and artists and record companies engaged in this activ-
ity despite the risk that payment would not come for several years
as rates were worked in the marketplace or perhaps in a CARP
proceeding.

We fervently believe now, as we did then, that webcasters can
succeed, while compensating creators of the sound recordings upon
which their businesses are built at a fair rate. It is obvious that
without sound recordings, there would be no webcasting business,
a point eloquently made by the chairman.

It is equally obvious to artists and record companies that
webcasters were required to pay their other costs of doing business
from day one—the cost of their rent, their hardware, their com-
puter software, their supplies, their equipment, et cetera.

So I recognize the issue of how much to pay for music is a com-
plicated one, but obviously that compensation has to be determined
by a fair process and based on the market value of the sound re-
cordings. That was the bargain in having a compulsory license.

We think that the recently completed CARP proceeding was fair.
Just to comment on what you said, Mr. Chairman, we didn’t like
the results, but we are not attacking the process. I think that is
the difference, that we are willing to live with the result as it was.
It was long, it was cumbersome, and it was expensive. But now,
3V42 years later, artists and record labels are finally looking forward
to actually being compensated for their works.

I think it is important to keep a few things in mind as this hear-
ing proceeds today. The first is that the statute actually directed
the parties to negotiate rates in the marketplace, and a CARP pro-
ceeding was the last resort. Because webcasters had a compulsory
license and therefore didn’t really need to negotiate a rate in order
to get access to the music, they could avoid paying royalties for sev-
eral years by not negotiating, which was fair under the statute.
Many webcasters took advantage of this and have not paid royal-
ties for several years as they began their businesses. In other
words, they have already had the start-up boost to their business.

Second, nobody was out-gunned in this process. Several large
media companies—AOL, Viacom, Clear Channel-—had many high-
ly-paid and skilled lawyers and consultants in the CARP pro-
ceeding fighting for as low a rate as possible. Many small
webcasters did participate and presented evidence and testified. No
doubt, they also benefitted from the very able counsel and experts
retained by the larger companies. Even if some webcasters did not
participate, their views were well represented in the proceeding.

Third, the arbitrators had a host of confidential financial infor-
mation about these businesses, information that this hearing could
never possibly unveil—things like costs and expenses and projected
revenues and projected business plans, IPO offerings, operating ex-
penses. In other words, the CARP had so much more detail about
their ability to pay that it is tough, and inappropriate, I think, to
read a newspaper or listen to rhetoric and imagine that the CARP
somehow was just stupid and they didn’t get it.
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The Librarian of Congress is reviewing an unredacted version,
which I certainly haven’t seen, of the arbitrators’ decision. That did
have confidential financial data. I am sure that review is going to
be thoughtful and considered, and it should be based on the exten-
sive record.

Congress set up this process. Let it work through without inter-
ference. We absolutely want to be productive with the webcasters
as this decision gets implemented. We, of course, want to work pro-
ductively with this committee as you look at the process for future
proceedings, and I will be happy to answer any questions that you
might have.

Thank you.

[The prepared statement of Ms. Rosen appears as a submission
for the record.]

Chairman LEAHY. Thank you. I will go into a number of steps
that the CARP took. I will continue to read the newspapers, how-
ever. You never know. Every so often, like the blind pig, you actu-
ally find something worthwhile there.

Ms. ROSEN. I confess I read them, too.

Chairman LEAHY. I was going to say I know the distinguished
witness reads them, and probably a heck of a lot more than the
chairman does.

Mr. Potter.

STATEMENT OF JONATHAN POTTER, EXECUTIVE DIRECTOR,
DIGITAL MEDIA ASSOCIATION

Mr. POTTER. Chairman Leahy, thank you for inviting me to tes-
tify today on behalf of more than 20 DiMA companies that are
webcasters and that support webcasters.

In a factual vacuum, the CARP-proposed sound recording royalty
rate of just over a tenth of a penny per song performed to a single
listener may seem small. But in context, it bears no rational rela-
tionship to the economics of the broadcast, webcast, or music indus-
tries. The proposed royalty equals 78 percent of Onion River Ra-
dio’s gross revenue, while royalties to songwriters and publishers
are less than 4 percent.

Many other webcasters will have sound recording royalties more
than double their entire budgets, or five times or more of their
total revenue. For Yahoo, MTV, and other large webcasters, the
royalty rate ensures that Internet radio, which has been embraced
by consumers who relish diverse music offerings, will be uneco-
nomical and likely abandoned as a viable line of business.

Let me be clear, Mr. Chairman. The Internet radio industry is
not seeking a subsidy or to perform music without paying creators.
Rather, we are seeing fair pricing and fair market pricing.

When the Digital Performance Right in Sound Recordings Act
was enacted, this committee, to promote licensing efficiency, pro-
vided the recording industry a limited antitrust exemption to nego-
tiate and license collectively. But to ensure that the collective did
not over-leverage its monopoly position, the Act provided a safe-
guard, a Copyright Arbitration Royalty Panel, empowered to deter-
mine reasonable license rates and terms.

When Congress expanded the performance right to webcasting in
the DMCA, at RIAA’s urging Congress changed the standard by
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which the CARP determines a royalty, but it did not confer with
the Justice Department about how the new standard dovetailed
with the previously drawn antitrust exemption. The new standard
eliminated all references to reasonableness or fairness and required
royalty rates to reflect what “willing buyers would pay willing sell-
ers in the marketplace.”

RIAA immediately exploited this new standard. As the CARP
concluded, RIAA offered licenses on a “take it or leave it” basis, al-
most exclusively to small, unsophisticated webcasters that paid
negligible royalties. Why? As the Panel recognized, “this sacrificial
conduct made economic sense only if calculated to set a high bench-
mark to be later imposed upon the much larger constellation of
services.” In other words, the RIAA targeted an insignificant seg-
ment of the market whose peculiar circumstances prevented their
awaiting a CARP outcome to establish what the CARP said were
“artificially high” and “above-market” prices in order to foist these
prices on the industry as a whole.

The CARP’s ruling resulted from a confluence of circumstances:
first, the change to a “willing buyer/willing seller” standard that
the arbitrators misconstrued not to require a competitive market
outcome; second, RIAA’s scheme to use its antitrust exemption to
ensure, as the sole seller of the new performance license, that the
CARP would review an extremely limited set of “marketplace li-
censes.” Third, the restrictive CARP procedures, in particular the
lack of notice, meaningful discovery and subpoena power, enabled
RIAA to present a one-sided view of the so-called marketplace to
the Panel.

Whereas RIAA offered the Panel a royalty model based only on
its 26 tainted licenses, webcasters offered a rate structure based on
the well-established industry standard 50-year history of radio
composition performance royalties. Remarkably, because the Panel
misconstrued the new “willing buyer/willing seller” standard, they
dismissed in one sentence decades of benchmarks for songwriter
royalties.

Unable to rely entirely on the 25 agreements that they had just
characterized as tainted by anticompetitive conduct, the arbitrators
instead turned to the only agreement that appeared even super-
ficially to be the result of balanced negotiations, the RIAA’s deal
with Yahoo.

Unfortunately, even the Yahoo agreement was an inappropriate
benchmark for industry-wide rates. As reflected in Yahoo’s written
testimony to this committee, its radio service and its licensing goals
were entirely different than virtually all other webcasters. Ninety
percent of Yahoo's service was retransmissions of terrestrial radio
stations; only ten percent was original Internet programming.

Thus, Yahoo ensured that its license rate for radio transmissions
was as low as possible, and Yahoo was least concerned about what
concerned the rest of the industry the most, the so-called Internet-
only rate. So Yahoo did not resist when the RIAA sought to artifi-
cially inflate the Internet-only rate. The CARP though, conceding
that Yahoo's rate was “artificially high”—their words—still used it
to derive webcasting rates for the industry as a whole.

Equally significantly, Yahoo realized that absent a deal with
RIAA, its arbitration costs would exceed the entire amount of the
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royalty. Accordingly, Yahoo made the rational choice to settle at
above-market rates and save the extremely high costs of the arbi-
tration.

Mr. Chairman, in 1998 DiMA was agreeable to having its
webcasting member companies pay record companies and recording
artists a performance royalty, so long as the statute was mutually
supportive of the nascent Internet radio industry, as Congress in-
tended. It cannot possibly be fair or reflect a fair market to have
the sound recording copyright owners be paid 7 to 20 times, or
more, than what songwriters are paid. Nor is it fair that a statute
intended to promote Internet radio, as well as recording artists, re-
sults in a royalty that will devastate a nascent industry that Con-
gress thought it was helping to promote, thereby resulting in no
royalties or minimal royalties to artists.

Thank you.

[The prepared statement of Mr. Potter appears as a submission
in the record.]

Chairman LEAHY. Thank you.

I will also place in the record an article from the Wall Street
Journal this morning on music royalties written by Julia Angwim.
Ms. Rosen, Mr. Potter, Mr. Schliemann and others are mentioned
in it. I have found the Wall Street Journal news pages tend to be
quite accurate and I toss that in there for what it is worth and oth-
ers can read it.

I would also point out, and I would hope all witnesses know
this—Mr. Rosen and others who have testified here before under-
stand that once the hearing is over if you find items that you wish
had been included, feel free to send them to us. If they are not too
lengthy, they will be included.

By the same token, if you find in your own testimony as you look
at it that there were another few sentences you meant to have
said—as often happens, as you get on the elevator, you think of a
question and what you should have added. This is not a “gotcha”
kind of hearing; this is to help the committee. So just send those
on to us and they will be included in the record.

After all, I take the advantage of taking care of any Vermont col-
loquialisms or syntax that nobody would understand outside our
State and we clean those up in the record. So at least we can offer
the same courtesy to you.

Mr. Rose.

STATEMENT OF WILLIAM J. ROSE, VICE PRESIDENT AND
GENERAL MANAGER, ARBITRON WEBCAST SERVICES

Mr. Rose. Mr. Chairman, thank you. I am Vice President and
General Manager of Arbitron Webcast Services and I thank you for
the opportunity to speak with you today.

Arbitron has been in the business of audience measurement and
has 50 years of leadership and experience in the business. Since
1998, Arbitron, together with Edison Media Research, conducted
eight studies on how consumers use the Internet and streaming.

You have several qualified panelists here today with a wide vari-
ety of backgrounds, so I will concentrate my comments on
Arbitron’s areas of expertise, specifically the audience to traditional
over-the-air media, how consumers use the Internet and streaming,
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and our general knowledge of advertising sales, planning, and buy-
ing processes.

Consumer use of streaming media has grown substantially in a
short period of time. According to our first study in July 1998, 6
percent of Americans had ever listened to radio stations on the
Internet. Arbitron’s latest study from January 2002 shows that 25
percent have ever listened now to online radio stations.

Consumer use of Internet audio and video is now at an all-time
high, with an estimated 80 million Americans having ever tried it.
Our research indicates that broadband will stimulate even greater
usage, because people with super-fast, always-on Internet connec-
tions use far more streaming media than those with dial-up connec-
tions.

Despite this remarkable growth, streaming media is still in its
infancy compared to traditional broadcast media. As of January
2002, 9 percent of the population aged 12 and over used streaming
audio or video in the past week. In fall 2001, 95 percent of people
over the age of 12 had listened to radio during an average 7-day
period of time. That is 9 versus 95 percent.

Streaming media provides a valuable service by enabling con-
sumers to have a variety of choices that are not available on the
traditional media. Traditional media limit the types of music the
play over the air, while streaming media can expose consumers to
a wide variety of music. For example, classical music is not found
on commercial radio in most markets today, but it is widely avail-
able on the Internet through streaming media.

The most active streaming media users are those who listen or
watch each week. Among this group, nearly two-thirds agree that
they use the Internet to listen to audio content they cannot get oth-
erwise through traditional over-the-air media.

Arbitron analyzed the proposed digital rights fees from the Copy-
right Arbitration Royalty Panel in an effort to understand the im-
pact of the proposed fees and to put those fees into perspective. For
example, if one of the top rated music stations in New York City
rebroadcasted its programming online and it had the same audi-
ence on the Internet that it does over the air, that station would
pay approximately $15 million a year in sound recording fees.

Thus, the proposed fees would be more than 25 percent of what
that station currently realizes from selling traditional over-the-air
advertising. If that same online station had original programming
instead of a rebroadcast, its fees would be approximately $30 mil-
lion, or over half of the revenue from its over-the-air advertising
sales.

While broadcasters pay licensing fees to composers of music, cur-
rently they do not pay sound recording fees to artists and labels.
However, if the proposed fees were applied to an over-the-air radio
audience, the royalty would create an impact that would signifi-
cantly hinder the financial viability of an already mature and
healthy medium. Broadcasters would not be able to sustain a cost
that amounts to 25 to 50 percent of their current over-the-air rev-
enue.

The webcasting industry is in its infancy, with little revenue and
profit at this stage of the market’s development. If music radio had
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to face similar fees in its infancy, it is highly unlikely it would have
grown into the business it is today.

Arbitron and Edison recently conducted a poll from May 2 to
May 6 of this year to understand consumer awareness and atti-
tudes regarding audio streaming and digital rights issues. We
spoke with 162 people who listen to Internet audio on a monthly
basis. These are the regular audio streamees. Nearly two-thirds
would be upset if the Web radio stations they normally listen to
permanently stopped offering the ability to listen over the Internet.

Two-thirds support action by Congress to address the proposed
online licensing fees in ways that help Internet audio webcasters
afford to continue streaming music. Nearly 4 in 10 feel strongly
enough about the threat to Internet radio to indicate they would
be willing to write their Congress representatives in support of
%‘nternet audio webcasters regarding licensing and performance
ees.

While webcasting’s audience is growing rapidly, it is still small
compared to traditional media. Arbitron believes that all parties
should work together to enable the webcasting media to grow a
critical mass of audience big enough to support significant ad rev-
enue. A broad distribution of programming, greater competition,
and diversity of voices on the Internet will help to achieve this ob-
jective.

Thank you.

[The prepared statement of Mr. Rose appears as a submission for
the record.]

Chairman LEAHY. Thank you very much, Mr. Rose.

Two announcements. This hearing is being webcast live over the
Internet from the Judiciary Committee Web site using Real Video.

Before we go to Mr. Schliemann, I am going to yield to the distin-
guished senior Senator from Utah, my friend, Senator Hatch. He
and I have worked together on a number of these digital issues ac-
tually for as long as they have been on the radar screen.

Orrin, I think we have put a few of those digital issues on the
radar screen, good or bad.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman. I apologize for
being a little late. I am in the middle of this trade promotion au-
thority battle on the floor as well, so I had to go to a series of meet-
ings on that before arriving here.

I am grateful to you for holding this hearing today. I think it is
important to continue our ongoing conversation about digital enter-
tainment in general, and about Internet distribution of music spe-
cifically. I believe our discussion today needs to be viewed in a larg-
er context of ongoing developments in the online music sector that
we have been monitoring for the last couple of years.

For about 2 years now, Mr. Chairman, we have been encouraging
the exploitation of technology like the Internet to deliver the wide
range of music that listeners want in a user-friendly way. We have
encouraged online experimentation of broad licensing of popular
content to foster the growth of this medium. We have hoped for the
harnessing of technology and the creativity of intermediaries to cre-
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ate synergies that allow artists and their audiences a new and clos-
er experience.

For the better part of 6 or 7 years, since creating a digital per-
formance right in sound recordings in the copyright law with the
Digital Performance Right Act of 1996, I have repeatedly expressed
the hope that we were on the verge of a well-stocked, ubiquitous,
and user-friendly celestial jukebox that not only would allow music
fans easy access to music they love, but provide artists greater free-
dom to interact with their fans and increased income from the ex-
ploitation of their works.

Let me suggest with some substantial understatement that we
are not there yet. Indeed, over the past 2 years of litigation and
some licensing activity, piracy over peer-to-peer networks has got-
ten worse and the online music market has gotten more consoli-
dated. I believe this is the wrong direction.

Consequently, Mr. Chairman, I have sent you a letter outlining
my concerns and suggesting legislative items for us to develop that
can help the online music market grow for music fans and help to
ensure that more of the benefits of online opportunities accrue to
the artists.

I would ask that my letter to you be included as part of the
record of this hearing.

Chairman LEAHY. The letter is excellent. I have read it and it
will be part of the record. I think maybe toward the latter part of
this week or over the weekend, you and I could sit down and dis-
cuss it more.

Senator HATCH. That would be great.

Chairman LEAHY. You raise some very good points.

Senator HATCH. Among the topics I think we should discuss are
the following. First, artists ought to be able to exploit or benefit
from the works that are not being exploited by the labels that cur-
rently hold the copyright, such as out-of-print works.

Second, artists ought to be paid their online revenues directly,
and those revenues should not be unfairly discounted because of
traditional but inapplicable offsets.

Third, artists should be able to keep their own online identifiers,
their domain names, so they can more directly control their rela-
tionship with their fans online.

Fourth, we need to explore how to make copyright ownership in-
formation available through the Copyright Office more accessible
and usable through the Internet.

Fifth, we must help ensure that market power and content is not
unfairly aggravated, to the detriment of other legitimate distribu-
tors of online music who seek fair licensing opportunities.

Finally, Mr. Chairman, I am glad that we have an artist view-
point represented at this hearing. Mr. Navarro represents many,
many artists who are also the smallest of small business people
who hope to enjoy some of the benefits digital distribution happens
to offer.

To round out the input of artists in this process, Mr. Chairman,
in addition to Mr. Navarro’s testimony here today, I received a let-
ter from Mr. Don Henley on behalf of the Recording Artists Coali-
tion, submitting written testimony from this hearing, and also out-
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lining briefly some broader issues that we should consider as we
continue our look at this industry.

I would ask that this letter and statement be included in the
record of this hearing.

Chairman LEAHY. Of course, and this committee has relied on
testimony and comments from Mr. Henley a number of times. He
is someone that a number of us know personally and have relied
on. I would be happy to put his letter and statement in.

Senator HATCH. I have a lot of respect for him. He stands up for
the artists like hardly anybody I know, and he is a reasonable per-
son as well. Although not all of his ideas perhaps are readily work-
able, he is continually bombarding the committee with good ideas
that we ought to consider.

Without these artists, both famous and not so famous, there
would be no music to distribute online and no businesses to dis-
tribute it. Our lives are richer because of their work and, whatever
we do, we need to ensure that they continue to have the incentive
necessary to create great music and to share their music with us,
irrespective of the medium that brings it to us. I also don’t want
to hurt the major music distribution companies, but we have to
somehow find a way of helping everybody on this matter, and most
of all the American consuming public.

With that, Mr. Chairman, I look forward to our continued con-
versation on these issues.

Chairman LEAHY. Thank you. I had written also to Mr. Henley
and told him I appreciated his views because we had talked about
this hearing.

Mr. Schliemann is here from Onion River Radio. Now, I know
that you are going to be eager to know this, Senator Hatch. Onion
River is also known by its Native American name, the Winooski,
and the Winooski River runs straight through Montpelier. I was
born on the banks of the Winooski River, in Montpelier.

Senator HATCH. I am starting to worry about it already, I will
tell you.

[Laughter.]

Chairman LEAHY. I grew up there in a home that was literally
on the banks of the river. We used to sometimes have to run when
the floods would start. I lived there until I got married, 40 years
ago this summer.

I knew you wanted to know that and you will put this now on
your list of things to look at when you come to Vermont with me,
right?

Senator HATCH. That was quite interesting to me. Winooski.

Chairman LEAHY. Winooski.

Senator HATCH. Winooski.

Chairman LEAHY. Senator Hatch and I are planning trips to
Vermont and Utah.

Senator HATCH. I am just afraid, though, once he goes to Utah
he may not want to go back to Vermont. That is the only problem.

Chairman LEAHY. He always gets me.

Senator HATCH. Vermont is beautiful.

Chairman LEAHY. Mr. Schliemann.
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STATEMENT OF FRANK SCHLIEMANN, FOUNDER,
ONION RIVER RADIO

Mr. SCHLIEMANN. Chairman Leahy and members of the com-
mittee and staff, I want to thank you for the opportunity to discuss
the proposed sound recording royalty rate released by the Copy-
right Arbitration Royalty Panel and the devastating effect it will
have on the webcasting industry.

Onion River Radio is an Internet-only radio station located in
Montpelier, Vermont. Because the rate is a flat rate based on the
number of times a listener hears a song performed, Onion River
Radio and other Internet radio stations must pay for every addi-
tional listener.

Unless the Librarian of Congress or Congress itself includes a
percentage-of-revenue alternative similar to what we pay song-
writers and music publishers for the right to perform their copy-
righted music, the recommended rate will force Internet radio to
close its doors. I do not believe that this is what Congress intended
when granting webcasters a statutory performance license under
the DMCA.

On Onion River Radio, listeners can hear lesser-known artists
mixed in with more established artists. Local artists are also fea-
tured in regular rotation. We are a media sponsor of local commu-
nity events. Our advertisers are local advertisers. In short, the
Internet makes it possible to listen to Onion River Radio anywhere
in Vermont and to broadcast Vermont to the world.

Here is the catch—22: In order to increase my revenues, I need
to build a much larger audience, but I can’t afford to build my au-
dience under the CARP per-performance rate. To explain, we need
a large number of listeners to attract local advertisers. We also
need a large number of listeners to ensure that those advertisers
see results. In a small market, it is crucial that advertisers see a
return on their investment, or else they will not continue to spend
money on our station.

The advertising rate for a 60-second commercial on Onion River
Radio is only $10. Our advertising rates have to stay low in order
to compete with local FM stations. We cannot generate the same
amount of revenue as a station in New York City, but because the
rate is a flat rate based on ratings, we will have to pay the same
per-song fee.

I have 10 years’ experience in FM radio broadcasting. I saw the
opportunity to build an Internet-only radio station, while keeping
costs to a minimum. At $250 a month, bandwidth is our single
largest expense. From January to March 2002, our composition per-
formance fees to songwriters and music publishers will total
$170.50. In contrast, if the CARP decision is approved by the Li-
brarian of Congress, Onion River Radio will pay a sound recording
performance fee for the same period that is almost 12 times what
we pay to ASCAP, BMI, and SESAC combined.

Over the last 6 months, the total time spent listening to Onion
River Radio has doubled. Under the CARP recommendations, so
would the sound recording royalty. But as I explained, we cannot
grow our revenue to keep up with the royalty obligations. We will
be bankrupted by royalties.
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We have done everything right. My background in music pro-
gramming, computer networking, and engineering has enabled me
to create a small business with very little overhead. Our ratings
are growing fast and advertisers are starting to take notice. The fu-
ture of my business should not be determined by an exorbitant flat
per-performance rate.

We are not asking for a free ride from record companies and re-
cording artists, but I cannot built a webcasting business if Onion
River Radio must pay a royalty on a per-performance basis that is
currently 78 percent of my gross revenue.

What webcasters need from the Librarian of Congress or from
the Congress itself is a royalty rate at the established ASCAP,
BMI, and SESAC standard rates, 3% percent of our revenue, and
a reasonable minimum fee. A percentage-of-revenue royalty for-
mula is fair to all webcasters, regardless of market size.

Mr. Chairman, this issue is critical to the survival of Onion River
Radio and hundreds of other Internet radio stations. This decision
affects the future of the Internet webcast medium itself. Internet
webcasting technology enables a small business like mine to create
a compelling local broadcast medium that promotes local artists
and interests to Vermont and communities around the world. If we
cannot afford the royalties, Internet radio will not exist.

When Congress enacted a statutory webcasting license, I believe
Congress was saying that the future of Internet radio should not
be controlled by the recording industry. If this committee’s intent
was to encourage the growth of new technology, then the
unaffordable rates proposed by the CARP will have the opposite ef-
fect.

I urge the committee and members of Congress to save my indus-
try. Please help prevent these calamitous rates from being imple-
mented.

Thank you.

[The prepared statement of Mr. Schliemann appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much.

Artists are also represented on the panel. RIAA had also sug-
gested that Billy Straus, of Websound, Inc., that happens to be in
Brattleboro, Vermont—now, that is on the Connecticut River, Sen-
ator Hatch. The Connecticut is the natural boundary between the
eastern State of New Hampshire and the western State of
Vermont.

Mr. Straus has been nominated for Emmys for his musical direc-
tion work on TV. He was a nominated for a Grammy, I think, this
year for producing the Broadway cast album of “The Full Monty.”

Am I correct that you mixed that in Putney, Vermont?

Mr. STRAUS. Yes, sir.

Chairman LEAHY. This is to prepare you for that trip. Putney is
a very small town where the Putney School came from and is. It
also was the home of the longest-serving Senator from Vermont,
George Aiken, who became Senator the year I was born and served
until I arrived, for whatever that is worth.

Mr. Straus.
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STATEMENT OF BILLY STRAUS, PRESIDENT, WEBSOUND, INC.

Mr. STRAUS. Chairman Leahy, Senator Hatch, thank you very
much for inviting me to appear before you today as a citizen of
Vermont, Senator Leahy’s great home State.

I am the President of Websound, a small webcaster based in
Brattleboro. We provide online webcasts to consumers via the Web
sites of our commercial clients, which include brands such as
Volkswagen, Eddie Bauer, and Pottery Barn. I started Websound
in my barn in the spring of 2000.

On the screens, you are seeing and hearing a real-time webcast
originating from Websound servers. I thought it might be helpful
to quickly demonstrate for you what we do and how we do it. This
particular program, “Radio VW,” is produced in Brattleboro for our
client Volkswagen. The listener can select from four different chan-
nels of music and continue to listen after leaving the Volkswagen
site. Other than Volkswagen’s branding, there are no commercials,
just eclectic, interesting music programmed in a way reminiscent
of the best of free-form FM radio.

My passion has always been for music of all styles and genres,
and though my role at Websound is that of entrepreneur, I am first
and foremost a musician and a composer. In the context of this
hearing, it is my hope that perhaps this unique perspective may be
somehow useful to the committee.

I would like to make three main points today in my testimony
pursuant to the issues at hand. The first is simple enough: Artists
must be fairly compensated for the use of their work in webcasts.
It is simply not just to build an industry around the proceeds of
artistic endeavor without adequate compensation to the creators.
To do otherwise provides a short-term shot in the arm for the in-
dustry at the expense of a long-term liability.

Secondly, we need to create a tiered system of royalty provisions
in order to encourage innovation and creativity among fledgling as
well as established webcasters. This will ensure that we avoid a
perilous situation where the record labels are the only ones who
can afford to stream music on the Internet.

Thirdly, detailed reporting is not only possible, but is a key com-
ponent in putting an effective tiered royalty system into effect. This
can be accomplished without undue burden on either the webcaster
or copyright owner and without running afoul of privacy issues.

Websound has produced and streamed Web radio for clients on
a fee-for-service basis under a license executed with the RIAA in
September of 2000. Websound negotiated this license based on a
carefully considered set of business parameters which make sense
in the context of our fee-for-service model. The terms of our license,
therefore, cannot necessarily be held up as a model for all other
webcasters.

It is crucial that we do not force all of the wonderfully diverse
streams and sources of music programming out of the system by
creating an untenable set of royalty provisions across the board. To
do so is surely to sound the death knell for one undeniable promise
offered by the Internet—global access to an infinitely broad range
of musical expression.

To this end, it is not fair to subject a small, non-commercial
webcaster such as San Francisco’s soma-fam.com to the same roy-
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alty requirements as a large commercial webcaster like Yahoo, or
for that matter a smaller commercial webcaster such as Websound.

To respect the rights of copyright-holders while not overbur-
dening the small webcaster, we should institute a multi-tiered ap-
proach. The thresholds could be tied in part to a maximum number
of simultaneous listeners or to a monthly volume of performances,
for example. Accurate reporting can and will help facilitate these
distinctions, ensuring that each webcaster is properly classified.

To the extent accurate reporting is needed in order to properly
compensate copyright owners, webcasters can and should report on
their use of sound recordings. Websound has been doing this suc-
cessfully for about 18 months, and our total office staff other than
myself consists of only two people.

We have recently announced a new technology called RadLog, de-
signed to streamline the tracking of sound recordings used in our
webcasts. We plan to make this technology available industry-wide
to help address the significant concerns mounting over webcast re-
porting for statutory licensees.

There is no question, however, that an initial cost will be in-
curred in setting up a reporting system that serves the industry
well and does not overburden either the webcasters or the copy-
right owners. It is crucial that the record labels take the lead in
constructing a central database that can be made available to the
industry for the purpose of streamlining reporting, encouraging
compliance with the license, and providing the specific data needed
to properly process and distribute the royalties collected.

The record labels as the copyright owners are the logical source
of this raw data. I wish to emphasize the importance of creating
this centralized database of song information as we look to create
a fully functional reporting scenario.

As an industry, we must recognize that certain entities will un-
doubtedly cease doing business as a result of the costs and chal-
lenges, just as others come into the marketplace with new innova-
tions. We must provide an environment where innovation and cre-
ativity are encouraged, but we cannot possibly hope to save every
existing webcasting business. We must also value the artists whose
music 1s central to the industry, but not at the expense of creating
a scenario where the only companies able to afford streaming
music online are the record labels who own the copyrights.

It is my belief that a viable, flourishing webcasting industry
made up of a range of participants from the smallest non-commer-
cial entities to the largest commercial outlets is feasible under a
tiered license that provides opportunity based on realistic conces-
sions from both the webcasting community and the copyright own-
ers.

N I would be happy to answer any questions the committee may
ave.

[The prepared statement of Mr. Straus appears as a submission
for the record.]

Chairman LEAHY. Thank you very much.

Mr. Navarro, we are very pleased to have you here. I know you
have released six albums, and you and Eric Lowen have written
“Constant As the Night” and “We Belong,” and a lot of others.

We are delighted to have you here, and please go ahead, sir.
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STATEMENT OF DAN NAVARRO, AMERICAN FEDERATION OF
TELEVISION AND RADIO ARTISTS

Mr. NAVARRO. Well, thank you, and I want to thank you par-
ticular, Senator Leahy, for including us, for your interest in this
issue, and for the opportunity to explain the importance of the dig-
ital performance license income to recording artists.

I am a recording artist and a member of the American Federa-
tion of Television and Radio Artists, AFTRA, and the American
Federation of Musicians of the United States and Canada, AFM,
the two labor unions that represent recording artists. Both unions’
members include many stars earning significant record royalties,
but more numerous are the non-superstar, middle-class royalty art-
ists and professional session singers and instrumentalists who sel-
dom gain fame.

As you said, for more than a decade my partner, Eric Lowen, and
I have written, recorded, and toured, with six albums on major la-
bels, independent labels, and our own label. We have had several
adult rock radio hits. You have mentioned a few.

To supplement my income, I have also sung background vocals
on numerous albums, including releases by Julio Iglesias and Clint
Black, performed as an instrumentalists on albums by
Whiskeytown and others, and I am also a songwriter, writing that
worldwide hit for Pat Benatar, “We Belong,” and songs for Dionne
Warwicke, the Temptations, and many others. I would like a Glad-
ys Knight cut, but that is Senator Hatch’s gig, I think.

[Laughter.]

Mr. NAVARRO. The recording process is involved and rigorous,
and I will try to explain the process to help you understand our
work. First, we decide the kind of record we want to make, the
sound we are after. Then we compose or select material that re-
flects that artistic vision, constantly editing until we are satisfied
we are saying what we mean to say.

Next, we create arrangements, make demos, select musicians, se-
cure funding, select studios and engineers, set a working schedule
and rehearse. By the time we begin recording, we have been work-
ing at it for months. Recording and mixing the album is a logistical
and technological obstacle course requiring patience and stamina,
not to mention artistry and technical skill.

Later, we supervise mastering, take photos, create the cover, do
clerical work like union reports. It is an overall process of long
hours day after day for months on end, all with the goal of con-
veying an artistic expression that resonates with the public. And
we are done, if we are lucky, we get to go back to square one and
do it all again.

One would expect that artists are paid handsomely for the level
of talent and effort required, but that is not always the case. In
fact, I discovered early on that there is little money to be made
from recording albums. Costs incurred are advances recouped from
my artist royalties. Manufacturing, promotion, marketing, videos,
tour support and such are defrayed from my small share of the pie.

So no matter what royalty arrangement I made with the label,
or even when I produced my own albums, I never made a livable
income from my records alone. So I wrote songs for other artists,
sang as a background singer and instrumentalist for other artists,
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toured, and marketed merchandise. How ironic that after years of
developing my skills and honing my creativity, I generate greater
profits selling t-shirts.

Unlike the rest of the world, for decades recording artists have
not been paid performance royalties when their work is played on
U.S. radio. Congress redressed a small part of this unfair position
when it passed the Digital Performance Right in Sound Recordings
Act. For the first time, at least some public performances of re-
corded music require payment to the artist for the right to perform
it.

Congress created a compulsory license for these uses and man-
dated that performers receive 50 percent of that compulsory license
income, 45 percent to featured artists, 5 percent to backing singers
and instrumentalists. I cannot overestimate how important this
new income stream will be to both royalty artists and session sing-
ers and session players.

There has been a great deal of publicity lately about the plight
of webcasters who say that as new and small businesses they can-
not afford to pay the digital performance royalty rate set by the
CARP last February. We concur that fostering the growth of these
new outlets for our music is of the utmost importance to per-
formers. But the truth is we are also small businesses and without
income streams we can rely upon to make a living, we will be un-
able to continue to create the recordings that the public wants to
hear.

Now, although webcasters have been liable for compulsory li-
cense payments since 1998, they have paid nothing, awaiting the
outcome of the CARP proceedings, which comprised over 40 days
of hearings, some 80 witnesses, thousands of pages of evidence, in-
cluding confidential information about their businesses, and legal
arguments on all facets of the license question.

The AFM, AFTRA, and the webcasters all participated, ably rep-
resented by counsel. Neither side was completely satisfied with the
recommendations that the arbitrators made to the Librarian of
Congress and both sides have appealed the decision. But Congress
must allow the CARP process to conclude and the final determina-
tion to stand or it will undermine the integrity of the very system
it established.

Our work provides the backbone of these new industries which
pay for everything else they use. The electrical companies aren’t
being asked to provide free power. Why should webcasters get the
benefit of our music for free? Webcasters could get free content by
making their own recordings, but they don’t because what their lis-
teners want is our music.

In conclusion, I wish to stress that this is not simply one busi-
ness versus another. At the heart of this are individuals whose tal-
ents create sound recordings. Digital performance royalties will
provide us with critically important income to performers both fa-
mous and not so famous. Without us, there would be no music on
any station on the dial or the Internet. So please don’t make us
wait any longer for fair compensation for the use of our recordings
on the Net.

Thank you.
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[The prepared statement of Mr. Navarro appears as a submission
for the record.]

Chairman LEAHY. Thank you, Mr. Navarro.

We hear this debate over whether the Arbitration Panel’s rates
were too high or too low and everybody has their feelings on what
it should be. I hope that we don’t run into a case like the old legend
of King Midas. He got one wish and the wish was that anything
he touched would turn to gold, but that meant that his food, his
family, and everything else he touched turned to gold and he ended
up with nothing.

If the webcasters are right, for example, that the CARP would
force them out of business, in the end does that help artists, labels,
and consumers? They all have nothing. Ms. Rosen has said, and I
definitely agree with her, that if webcasters don’t succeed, artists
and record companies tend to lose an important new revenue
stream. So I think everybody agrees on the value of webcasters.
What we are debating now is what is the value to everybody else
and how do you get paid.

Mr. Navarro, let me start with you. I appreciate that artists are
often not sufficiently compensated. The artist groups are appealing
the CARP decision because they feel that the CARP set the rate
too low. A lot of my friends who are artists certainly do not reach
the Top 10 or the Top 40, but they are tremendous artists and they
want to be able to make a living from their artistry, and I want
them to.

So is it better to have higher rates, even if that forces many
webcasters out of business, or to have lower rates that result in a
larger number of webcasters playing your music?

I ask this of both of you. It is not a trick question. I am re-
minded, for example, of the movie industry. They got very con-
cerned when videotapes first came out and recordings, and they
were quite concerned because they said people are going to record
some of these movies off the air or whatever. They had plans of
selling these movies to consumers on tape for $100, $125 a tape.

I remember saying at the time, well, why don’t you sell them for
$10 a tape? Outrageous; we never could make a living that way.
Well, now one of the companies is going to put their DVDs in the
Safeway and the Giant, and what not, at $8 or $9 or $10 a DVD
because they know they are going to make millions doing that.

So, basically, you understand the question, do you not?

Mr. NAVARRO. I do indeed.

Chairman LEAHY. Do you raise it and allow webcasters to go out
of business, or lower it and encourage more webcasters? Which is
better for you?

Mr. NAVARRO. I am not sure there is any one answer. I think it
goes hand-in-hand with whether, when you make a purchase, you
buy something that costs a lot of money or you get something that
is real cheap. Somewhere in the middle is an axis on the double
Bell curve at which point value is achieved, and to achieve the
greatest value, I think, is in everyone’s best interest.

I am a songwriter and a performer. I am not sure that I am nec-
essarily qualified to establish a business model for the webcasters,
but if their business model is such that it can’t keep them in busi-
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ness, then that is something that they have to sort out, the same
way that I have to sort out whether or not I can make my rent.

Chairman LEAHY. I understand. But, Mr. Navarro, you are a
good songwriter and you are a good artist, and we have to figure
out what is the way that you have the widest dissemination.

Again, I don’t want to push the movie thing too far, but there
are a lot of movies today that are not blockbusters and are out of
the theaters quickly, but they are good movies and lot of people
want to see them. So they see them in the after-performance,
whether it is DVDs or videotapes. I would think that an artist
would want to make sure that there are as many accesses as pos-
sible in the long run to make more money. And I am not suggesting
what the answer is; I am just curious.

Mr. Straus, did you want to have a try on that?

Mr. STRAUS. Yes, a few thoughts on that. I think that one of the
places we get tripped up has to do with what the promotional value
that an artist receives is from any given medium of distribution.
Traditional radio is perceived as having an integral role in driving
record sales, and I don’t think there is anybody here that would
disagree that, for better or worse, traditional radio is vital in that
process.

Whether or not the Web currently provides or will eventually
provide that same kind of benefit to artists is definitely a question.
Currently, in my mind, it definitely doesn’t. We don’t see a lot of
record sales from our service, and I don’t know if other webcasters
who are webcasting can attest to seeing something different.

So I think that is one of the issues tied up in this, is what is the
benefit other than the direct royalty benefit to an artist from hav-
ing their music played on various webcasts. So that is a question.
What is that exposure worth?

I think in terms of the rate itself, speaking for Websound, we are
paying a higher rate than the CARP-recommended rate.

Chairman LEAHY. Which you negotiated?

Mr. STRAUS. Which we negotiated, and for our particular model
it is fine. We knew what we were getting into. We had experience
in the space. We had a sense of what clients were willing to pay
for music and it worked fine from day one. I mean, we are not
making a lot of money, but we are holding our own, and in the con-
text of our existing business, which is creating music compilations
for clients, it works fine.

That rate might not work fine for a lot of other people, and I
think I spoke to that. I think that the key thing is that—and this
may be a somewhat circuitous answer—we need to limit the costs,
I think, for webcasters so that Frank’s company, for instance, isn’t
going to get buried if they are able to set up a broadcast that has
a million listeners per-whatever a week.

He is a small webcaster and he is sitting perhaps in his house
streaming this music out. You don’t necessarily want to squash
him at all. I mean, we want to encourage small webcasters. By the
same token, they need to pay something, so my sense is that we
need to come up with a rate that works and a scenario that caps
what those royalties will be so that if a small webcaster is able to
grow a big listenership, they are not getting killed.
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Chairman LEAHY. I am going to put in the record a letter we re-
ceived signed by 138 independent artists and labels who actually
want the CARP rate lowered. They say that,

We fear that the ultimate result of the performance royalty fee as proposed
will be consolidation of the Internet radio industry to those few large corporate
webcasters who can afford the high rate. Smaller Internet radio webcasters will
be forced out of business. Independent artists and recording labels will lose a
major source of exposure and promotion.

Of course, Mr. Straus, as you said in your case, you have nego-
tiated a specific rate.

Mr. STrAUS. Correct.

Chairman LEAHY. You didn’t become a millionaire from that by
any means, [ know.

Mr. Schliemann, Mr. Straus has referred to you, not to put words
in his mouth, as probably more typical of what a lot of these Web
sites are. Under the CARP’s proposed regulations, how much will
Onion River Radio owe in royalties, both retroactively for the time
you have been in business since 1998 and prospectively?

Mr. SCHLIEMANN. We came on the air or started to broadcast in
February 2001, so it would be retroactive to February 2001. I don’t
have the number in front of me, but I can tell you that for the first
3 months of 2000, so January through March, the sound recording
performance royalty fee would be $1,180.93, compared to the $107
that we are paying to songwriters and music publishers for the
same performance of the same works.

I am sorry. He is handing me the actual figure that I gave from
earlier—$1,880.93 for the first 3 months. I apologize.

The really scary thing to me is that it doesn’t end there. Our rat-
ings have doubled in the last 6 months. Arbitron reports an explo-
sive growth in Internet radio. Based on what they say and what
a company, MeasureCast, says—MeasureCast reports actually that
Internet radio listening is up 563 percent since January 1, 2001,
roughly the time we came on the air.

So at my best guess, I would say that we are going to be at
100,000 streaming hours per month by the end of the year. A sta-
tion that streams that much would spend $25,200 for the perform-
ance fee. Now, in Montpelier, in a small market, if we have a ban-
ner year in sales——

Chairman LEAHY. The total population of Montpelier is 8,500
people, the smallest State capital in the country.

Mr. SCHLIEMANN. That is right, and our market is actually the
entire State of Vermont. And if you want to compare it to New
York City, I think the population of New York City is 15 times the
entire population of Vermont, so we have fewer prospects. Of
course, our rate needs to remain low in order to compete with local
FM. So we have a couple of issues there because we are also in a
small market.

So the best-case scenario for us is that we may be able to bill be-
tween $25 and $50,000 in sales revenue if we have a banner year.
If you stream 100,000 hours per month, then it is $25,000 for that
fee alone. Again, right now for us, the single largest expense is the
cost of bandwidth. Of course, we already pay for music, but band-
width is our single largest expense. To put it into perspective, the
proposed royalty is almost three times our single largest expense
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at the moment, at our current number of streaming hours. So as
we continue to grow, it gets worse and worse.

Chairman LEAHY. Thank you. I appreciate the courtesy of Sen-
ator Hatch. I want to ask one more question. You had raised
Arbitron and its take on this, and with Mr. Rose here, who is the
Arbitron expert on this panel, Mr. Rose, you have had studies of
the webcasting industry.

How many webcasters will be forced to cease operations and how
many will be able to stay in business if the CARP rates became
final? Is it possible to make that judgment?

Mr. Rose. Mr. Chairman, I would love to be able to predict. I
have learned many years ago to be able to predict in the age of the
Internet is a pretty challenging task. Furthermore, we are not
economists. We are a company that measures what consumers do
with the Internet and streaming and how they listen to the media.

But perhaps I can offer some perspective on that with some other
research that we have done, pointing to the infancy of webcasting
as an advertising medium. The point is advertising really hasn’t
begun on the medium yet, and you layer on top a very high cost
in addition to it and it really makes it difficult for the media to get
traction.

In June of this past year, we talked to our customers, which we
are want to do, in a more formal way and some of the findings that
we have point to the infancy of the medium. We asked advertising
agencies, in particular, and webcasters, too, do advertisers in agen-
cies include streaming media in their media mix on a consistent
basis? Eighty-six percent of the agency people and eighty-six per-
cent of the Webcasters said no.

By the way, that was 6 months ago, before the issues that we
are dealing with now, which by the way are very public and makes
it hard for advertising agencies to go to their customers, the adver-
tisers, and recommend the medium with this uncertainty.

We then asked what size of weekly audience would be needed for
advertisers and agencies to include the medium on a consistent
basis in your media mix. Sixty-two percent of the agencies—those
are the companies that count; they are the ones who spend the
money—said that the size of the weekly audience needs to be more
than twenty percent. Today, that number is 9 percent, so we are
not even halfway there.

Then we took it one step further and said when do you think it
is going to get to that point? If it is not there now, when would it
be there? The overwhelming response again from the agencies, the
people with the money to spend, said 2004, 2005, or 2006. So, clear-
ly, the industry has not really begun from an advertising medium
point of view, and if you go back and look at FM radio or you look
at the cable medium and its growth, it is very much in its infancy
stage.

Ms. ROSEN. Mr. Chairman, can I respond to that?

Chairman LEAHY. Sure.

Ms. ROSEN. First of all, I think the fact that Mr. Rose said he
wasn’t an economist was helpful because actually the CARP had
multiple economists testifying to the ability of webcasters to pay to
the forecast projections of these businesses and to the rates that
were being considered. So I think there is a lot of credit that should
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be given—economists hired by all sides, by the way, so I think
some credit should be given to the evidentiary proceeding on that
score.

I think the other issue is one that Dan raised, which is this issue
of affordability, I think, is troublesome for the artists and record
companies to really deal with because it is really an issue of who
is first in line.

I have a chart that I think some of the webcasters distributed
about how big a percentage the CARP fee is of their income, and
I think that Frank just alluded to a high percentage there. But
their operating expenses already, without a music fee, are hun-
dreds and hundreds of percent of their operating income. So all of
these businesses are already losing significant amounts of money.

So I think that to somehow say, well, we are going to go out of
business because we are going to have to pay copyright fees is
frankly a little unfair, because we are last in line because we have
waited for 3% years. I think you really have to recognize that the
CARP looked at all of those numbers and came to those kinds of
determinations.

Mr. POTTER. Can I get a shot at this one, Mr. Chairman?

Chairman LEAHY. If you don’t have any objection, Orrin, please
go ahead.

Senator HATCH. No. This is very interesting.

Mr. POTTER. I will be very fast. Ms. Rosen’s point about the
economists is well taken, particularly because it was the RIAA’s
economist who said that it would be appropriate for the RIAA to
charge monopoly rates in this circumstance, and particularly be-
cause it was the RIAA economist who said that essentially 25 or
26 of the “marketplace agreements” were irrelevant as benchmarks
because none of those companies, or very, very few of those compa-
nies had any chance of success. If a company doesn’t have a chance
of long-term, viable success, it should not be viewed as a bench-
mgrk for an entire industry, and that is the trouble that we have
today.

Mr. Straus just acknowledged that his license is not applicable
to the entire industry. He runs a fee-for-service business. He
doesn’t run an advertiser-supported media business. The RIAA’s
economist said these unique companies, all of whom the CARP
called unsophisticated, uneducated, and who would be character-
ized in the ASCAP-amended consent decree as those in the early
stages of an industry—and the new ASCAP consent decree does not
permit the first 5 years of an industry’s agreements to be consid-
ered by a rate court for an overall industry-wide rate. It is for all
of these circumstances.

So the RIAA economist agrees with Billy Straus and agrees with
the Department of Justice that all of these agreements were use-
less. Unfortunately, it is exactly what the CARP relied upon in set-
ting a benchmark for the entire industry.

Ms. ROSEN. That is the value of evidentiary proceedings. You
don’t have to have the tit-for-tat. You know, there is actually a
record to look at.

Chairman LEAHY. Well, we will go into that in a bit.

Senator Hatch.

Senator HATCH. This is extremely interesting to me.
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Mr. Navarro, you raised some important issues in your testimony
concerning the challenges facing a recording artist who is working
to promote his or her music on his or her own. One issue you
raised that I have heard from others is that some of your work is
inaccessible to you and to your fans because the label that cur-
r(f)rlltly holds the copyright has chosen not to make the work avail-
able.

Is it your sense that works that the labels decide are not worth
keeping in print would be of value to artists who recorded them
and their fans if we could find a way of making those works avail-
able through legislation or otherwise? If so, would it make sense
to share the new revenues from those works among the artist and
the label?

Mr. NAVARRO. I see no problem with sharing those revenues. The
big issue with regard to that for me is that a record company that
releases 100 or so records a year, year after year, that is a pretty
large number of recordings. For me, over my entire career so far,
12 years, I have released 6, which is probably less than a week’s
output for a major label.

Each individual recording in my career represents a substantial
portion of my creative body of work and what I am able to put out
there for my audience and to sell. I have no problem sharing it. I
just want to be able to get it, or else a big piece of my career dis-
appears.

Senator HATCH. Ms. Rosen, would your members support legisla-
tion to make unused catalogue available for the benefit of artists
and fans, and if not, why would they not want to find a costless
way of generating some revenues from these unused assets in a
way that would also benefit artists and fans?

Ms. ROSEN. I have actually been looking at this issue for the last
several weeks, Senator Hatch, and I think that you don’t really
need legislation because I think my conversations with at least
some of the major record companies are that they actually on a reg-
ular basis have communications with artists whose music has been
out of print. The only reason it is out of print is because some guy
at a record company hasn’t seen a potential market value for it.

Senator HATCH. Right.

Ms. ROSEN. But if artists go to their record company and say
that they perceive a market value for it, my understanding is that
the record companies have come up with very creative and favor-
able scenarios for artists to either find another distributor or to dis-
tribute their own. I think that you should look into that.

Senator HATCH. I think we should look into it, and to the extent
you can help on that, I would appreciate it.

Ms. ROSEN. I would be happy to.

Senator HATCH. I think that that may be a way. Moods change,
the public changes. Songs that may have been done 20 years ago
may suddenly become popular—you never know—that didn’t make
it then. I have seen that happen in the songs that I write.

Mr. NAVARRO. May I respond?

Senator HATCH. Yes.

Mr. NAVARRO. I just wanted to respond to that. One of my six
albums right now dropped out of print about 3 months ago by Mer-
cury Records. The remaining 2 or 300 copies in existence we tried
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to purchase, and they were actually ordered to be ground up in-
stead.

We have been in negotiations. It is difficult for guys like us to
get a phone call back, even to our manager, and what they wanted
in return for allowing us—they offered us two options. One of them
was to either press them on our behalf and charge us actually $3
a CD more than they had been selling for when they were still in
print. The other option was to pay a royalty to them.

Now, we have no objection to that, but the royalty they requested
was with a guaranteed return of a number of units over a 3-year
period that equaled better than half of what they sold over a 7-year
period especially when the record was new. We found that to be pu-
nitive. We are still in negotiations trying to figure out exactly how
to get through this so that we can get the rights to this back, but
essentially in terms of how they want to approach it right now, it
is something that we can’t fathom.

Senator HATCH. Well, how do you respond to that?

Ms. ROSEN. I don’t know the particulars of Dan’s situation, but
I would be happy to do what I can to help.

Senator HATCH. Actually, for somebody who started writing 6 or
7 years ago, I have had some interesting success, but with one of
our CDs I had a very similar experience with a small record com-
pany or book company. We entered into an agreement that they
would sell so many of them, and we thought it was a pretty darn
good Christmas record. We also got an agreement that if they
didn’t sell so many, it came back to us, and the agreement explic-
itly said that it should come back free.

They said they were going to discontinue producing and selling
them, but they would sell us their remaining inventory for $4 a
CD. We couldn’t do that, so they went out and sold them at $4 a
gD and then said if we want the master back, we will have to pay

10,000.

Now, that is with me, a U.S. Senator. I can imagine the difficulty
you must have, not that you are not my equal in every sense of the
word, and better than I am as a musician. But I can imagine how
tough it would be for somebody who doesn’t have a lot of bar-
gaining power.

Chairman LEAHY. Originally, we were going to play a few of your
CDs on the video for the hearing, but we thought that might be a
little bit over the top.

Senator HATCH. Well, the only reason I mention that is because
I know it is a misunderstanding and I will probably get it straight-
ened out. But the fact of the matter is I understand what you are
saying, and my experience with major record companies is that
most of them would probably work it out with you in a satisfactory
way.

If Mercury is not doing that, I would suggest to Mercury they
ought to do that. If they are not going to make a recording go and
not going to put any money into it and not going to do anything
for the artist, they at least ought to let the artist try to do it.

Mr. NAVARRO. Well, I agree, and there is no question that what
they stand to get from it now by sitting on it is absolute zero.

Senator HATCH. Well, that is right.
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Mr. NAVARRO. So making the rates prohibitive doesn’t do them
any good.

Ms. ROSEN. That is right.

Senator HATCH. You and I both, Ms. Rosen, and Mr. Navarro,
have seen records that were made decades ago that suddenly be-
come popular. There just may be a mood change. They may just fit
the right scheme or the right situation, and some great music has
been lost because we haven’t done that. So I think of worry about
this a little bit.

Mr. Navarro, you also mentioned how glad you are that you can
use the Internet to interact with your fans and how important it
is to control your own domain name. Can you explain why it is so
critical that an artist be able to control that Internet identifier, es-
pecially when he or she leaves a label to work on his or her own?
You have said you have worked with labels and you have sold your
CDs on your own.

Mr. NAVARRO. Our first deals were sort of pre—Internet-era. It
certainly hadn’t hit critical mass, and when we signed with Mer-
cury, in particular, they didn’t go out there and open up a Web site
for us or register a domain name, or really didn’t even seem to
have it on their radar. We did it ourselves, and thank goodness we
were able to do that.

The name of our group is Lowen and Navarro; it is our own
names. If someone else owned my name and I couldn’t get that
back, I would have to change my name to something facetious just
to be able to survive in the business and it wouldn’t work. We have
invested a lot of time and effort and money in the value of that
name and to be able to control it so that I can continue my career
with that label or without label. The Internet has been absolutely
a cornerstone of how we are able to reach our fans, how we are
able to continue to sell records, and without it we would be non-
existent.

Senator HATCH. Ms. Rosen, as you know, I am a fan of all you
do and I want your companies to succeed. But how do you explain
the CARP finding that the RIAA had “developed a strategy to nego-
tiate deals for the purpose of establishing a high benchmark for
later use as a precedent” in the CARP proceeding, and that it con-
cluded deals only in “substantial conformity with that sweet spot?”
How would you react to this finding?

Ms. RosEN. Well, I actually didn’t find it much of an accusation.
I mean, you know, the statute directed us to negotiate in the mar-
ketplace and, like other compulsory licenses the Congress enacted,
provided us a setting to do that. I think it is natural for copyright
owners to seek as high a rate as possible in those negotiations, and
natural for the users to seek as low a rate as possible.

I think the key finding, though, of the report was that actually
the CARP didn’t respect the overwhelming majority of those deals
that we had done. They threw out 25 of 26 of those deals, and then
chose one closer to the lowest rate. So I think it is pretty clear that
we were doing, in my view, what people should have expected us
to do and what the statute called for, and the CARP made an inde-
pendent judgment about the marketplace viability of those deals.

Senator HATCH. Let me ask both of you this question and get
your perspectives. Mr. Navarro raised the issue of consolidation
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among radio and concert venues. I have heard of some artists or
labels being required to purchase advertising or play affiliated con-
cert venues in order to get air play on their radio stations.

Can you each tell me how you view these types of issues from
your perspectives? Let’s start with you, Ms. Rosen.

Ms. ROSEN. I think you are referring to the issue of Clear Chan-
nel Radio essentially owns the largest concert and venue promotion
company in the country. I have heard sort of the same kinds of an-
ecdotal complaints, I suppose, that you have that if artists choose
another promoter, they are worried about being penalized by the
Clear Channel radio stations in those cities where they would like
to have a relationship with radio to promote their shows, but I
don’t have any factual information about it.

Senator HATCH. Mr. Navarro, do you care to comment?

Mr. NAVARRO. As much I know about the situation is that the
vertical integration by Clear Channel in particular, but also by
other entities, has resulted in independent labels being shut out
and has resulted in smaller or independent artists being shut out
of the equation.

If you can’t afford the time buys, if you can’t work with that par-
ticular promoter, you are not going to play in the marketplace, ei-
ther on the radio or live. And without that, the ability to reach an
audience is severely hampered. A smaller artist and a smaller label
doesn’t necessarily have the wherewithal to play that game in that
way, and as such is it is very anti-competitive and pretty damaging
to the careers of modest artists who go out and pound the streets
and tour the country and want to get played.

Senator HATCH. Well, we know how some artists work as studio
singers and all of a sudden they hit it. I remember when Faith Hill
was doing studio singing and, of course, has really hit it big. Nat-
alie Grant fell in love with her husband on one of our songs, and
that song has become a fairly substantial song.

Chairman LEAHY. You are the Renaissance Man.

Senator HATCH. Yes, the Renaissance Man here.

I wish we could find a way where all these really great talents
could really come to the forefront. Some of the greatest singers and
some of the greatest musicians I have ever seen never have a
chance and I wish I could find some way of helping them. I know
we have got to have a viable recording industry to do that, and we
have got to have viable people who are playing these things.

So anybody who can help us do a better job here, I would like
to do it. And everybody is important; it isn’t just one side or the
other. I would like to see us do a better job with as few mandates
as we can possibly have.

Some have raised concern about the major labels’ online joint
ventures, suggesting they aggregate market power in ways that
distort competition and therefore harm smaller competitors or art-
ists in the online market. The primary concern, at least it seems
to me, seems to be where large content competitors act jointly in
aggregating their content for distribution and then do not make the
content available on a fair and non-discriminatory set of terms to
their distribution competitors.

I would like to ask each panelist if any of you share these con-
cerns, and if so, do you think that a legislative remedy is war-
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ranted to limit competitive harms where there is joint conduct by
content competitors?

Ms. ROSEN. Well, this is a very big question, so forgive me for
trying to answer it and put it in context for the very thing that we
are discussing today.

With regard to the specifics of the online ventures and the com-
petitive nature of their deals, I think you can be comforted that the
Justice Department is looking closely at this and won’t let a speck
of paper go by without scrutiny. But I think it points out the bigger
issue, which is that in some respects for music, unlike other copy-
righted works, we all still have a little bit of an old-fashioned no-
tion about how consumers get music and how the various busi-
nesses interrelate.

The issue of promotion came up. Now, despite the fact that the
CARP found that there was no evidence of promotion in webcasting
or no evidence of substitution of sales, and they looked at things
like click-throughs and other issues, people still think that expo-
sure is what artists and record companies want. But that is, if we
think about it, based on the old-fashioned notion that once there
is exposure, somebody is going to go into a record store and buy
a CD or go to Amazon.com and buy a physical good.

I think what you two, in your prescient wisdom, and other mem-
bers of Congress did in 1995 was say, you know what? The world
is changing, where people are not going to depend on the sale of
physical goods, and so we have to do for music what we already
had done years ago for things like movies. Senator Leahy ref-
erenced this.

The risk and return on investment in movies is paid from theat-
rical release. It is paid from selling it to broadcast, it is paid from
selling it online, it is paid from selling it in video cassettes, and in
s}alltellit'ig and a host of other areas that enables them to spread out
the risk.

So, for instance, if you see a DVD in the store and it is $10 and
the CD is still $15, well, the DVD is their tertiary market. It is the
third time they are selling it. So what we are getting here in the
webcasting issue is how do we move the music business into the
21 century? How do you create incentive to these companies to li-
cense all of these users online?

You have to be able to recognize that there are going to be grow-
ing pains in that because people are going to be paying for things
they never paid for before because we always depended on returns
on sales in the record store. The only way prices come down for ev-
erybody and we all grow is if you recognize that multiple distribu-
tion streams and multiple revenue streams are really going to be
the future that is best for everybody.

So I think what we are experiencing here is the growing pains
of the webcast side of it, but it is illustrative of the problems that
record companies have in their licensing in the new models because
nobody wants to pay what people think it might be worth. So you
have to consistently anticipate the impact of a new stream on your
existing business. But if you worried less about that and more
about growing multiple streams, you really have something there,
and I think we have something here, but there is no question there
are going to be growing pains.
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Senator HATCH. Mr. Potter.

Mr. POTTER. It is a very large question, Senator Hatch, and it is
one that DIMA members are deeply embroiled in. Many of those
DiMA companies that don’t exist today would argue it is largely as
a result of their inability to get licenses, which seems to be the
same case at company after company after company.

There clearly is a history in the record industry of most favored
nations clauses in licensing contracts, which some would allege is
a constructive price-increasing and price-equalizing across the hori-
zontal spectrum of the industry impact.

There are issues associated with digital licensing when one is
distributing downloads and one is therefore not subject to the tradi-
tional wholesale/retail pricing limitations. For instance, on resale
price maintenance, downstream price controls for products, there
are traditional antitrust laws that are absent when one is licens-
ing.
When the chairman or the vice chairman of the company that
owns PressPlay acknowledges that that joint venture will control
downstream pricing all the way through the distributors to the con-
sumer, that suggests that not only is digital different and it feels
different, but, in fact, it has very different legal implications for
consumers and for customer choice, and for frankly the ability of
retailers to compete on choice, and that is troubling.

In this context, sir, to bring it back to webcasting, the RIAA had
a webcast negotiation licensing committee that met regularly. It
created white lists of “approved companies” that were distributed
to all the record labels, and somehow those white lists occasionally
made it into individual record company negotiations with indi-
vidual webcasters. Frankly, that is troubling.

What we are most concerned about, however, is that the CARP
seemed constrained by what it thought the willing buyer/willing
seller standard required of it, which was to only look at actual sell-
ers and actual buyers. In this marketplace, there was only one sell-
er, the RIAA, and if you are a willing buyer and the only place you
can buy the sweater you want is Nieman—Marcus, you have a
choice. You can buy it at the Nieman—Marcus price or you can go
without it. The CARP construed everybody who went without it to
be not a willing buyer.

There are 2,800 terrestrial radio stations that are simulcasting
their over-the-air broadcasts on the Web. Not a single one of them
licensed the content from the RIAA in a negotiation. That does not
mean they weren’t willing buyers, but they were not acknowledged
by the CARP as having any consideration in the rate because they
weren’t actual buyers.

There are thousands of webcasters that did not negotiate with
the RIAA because it was clear for months and months that the
RIAA had the sweet spot price. It was “take it or leave it, have a
nice day.” Frankly, after the 80-something witnesses and the 43
days of hearings, the arbitrators concluded that was the market-
place, that was the actual marketplace.

Unfortunately, the arbitrators also felt that they were con-
strained to set a rate based on the actual marketplace which they
acknowledged over and over again was manipulated. So the prob-
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lem is how does Congress clarify the standard to ensure that it is
a competitive marketplace.

As the rate court for ASCAP for 40 years has said, the standard
is competitive; it is fair market value, a reasonably competitive
marketplace. Otherwise, what is the purpose of the CARP? If the
RIAA, the sole seller, can go out and license these small companies
at high-priced rates because they don’t want to pay lawyers and
they don’t want to go to the CARP, and then can walk in and say
here it is, 26 agreements, willing buyers, willing sellers, that is the
sole parameter of the evidence you should consider in setting the
rate—they can hear a lot of other witnesses, as they did, but that
doesn’t mean in the ultimate outcome that they have to go to with
any hypothetical marketplace which was proposed or to any analo-
gous marketplace, such as 50 years of ASCAP rates or broadcast
radio rates.

Instead, they were forced to return to the actual marketplace;
they felt forced by the law. Frankly, they ended up with a Yahoo
agreement which is completely opposite.

Senator HATCH. Mr. Rose.

Mr. ROSE. Senator Hatch and Mr. Chairman, you asked some
questions having to do with broad distribution of content or some-
what limited distribution of content. I think both of you talked
about that in slightly different ways, but the essence of it is there,
and ultimately what is better for the consumer, what is better for
the artists, et cetera.

If T was listening carefully, I think I heard Mr. Navarro say
something to the effect regarding his CDs that they are sitting on
it and if they sit on it, nothing is sold. Well, one of the biggest
value propositions of the Internet, according to consumers, is their
ability to get things they can’t get through traditional media.

So it seems to me that in essence what we are hearing from the
consumers is their vote is a broad distribution of different choices
to get different content from different sources, not limiting it to a
select few and thereby potentially driving the market.

For that matter, we have also been talking a little bit about the
promotional value of streaming media. As we are want to do, we
have some research from the consumers to hopefully address this
issue. In January, we had asked consumers between the following
choices—the Internet, radio, television, and newspapers—which
medium do you turn to first to learn about new music, the very
music that we want to sell?

Among everybody 12 and older, whether they are online or not,
whether they are streaming or not, the answers came out like this:
63 percent said radio. There it is, evidence that radio promotes the
value of the medium, or promotes music. TV, 14 percent; I guess
we can call that the MTV revolution. Internet, 9, and certainly no
one can argue that newspapers really are that relevant at 2 per-
cent.

Now, we are going to look at it among those who listened to
Internet audio in the past week. These are regular audio
streamees. The numbers are different. Radio goes from 63 percent
to 47 percent. The Internet goes from 9 percent to 31 percent. TV
is essentially the same at 13, and newspapers essentially the same
at 3 percent.
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So the essence of the point here is that consumers are going to
go online to learn about new music far more among the streaming
population than among the general population. So I think there is
certainly some evidence here that streaming media does, in fact,
have a promotional value for music on the Internet.

Senator HATCH. Does anybody else care to comment?

Mr. SCHLIEMANN. Yes. I guess I will approach it from the radio
station side of it, Senator Hatch. Since Congress enacted the Tele-
communications Act of 1996, the result is a few large companies
owning the majority of radio stations. I would like to think that a
radio station such as Onion River Radio provides an alternative to
the cookie-cutter radio that you hear on broadcast FM.

One of the trends in broadcast radio is to limit the number of
songs that can be scheduled for air play. Another trend is to de-
crease the amount of time before a song can be repeated, and the
reason that they do that is it is called a tighter rotation. It will in-
crease a listener’s chance of hearing his or her favorite song when
they drive to work, and then, of course, when they drive home they
are probably going to hear those same songs again. That is what
I call cookie-cutter radio. You know what is coming up in the play
list.

Unfortunately, that makes it difficult for local artists, it makes
it difficult for lesser-known artists to receive radio air play. But
that lack of diversity, of course, creates the opportunity for our sta-
tion. We play a few local Vermont bands; if I want to name a few
here, Strange Folk and Soma Seth Yacavone Band. I mean, those
bands don’t receive a lot of FM radio air play, and when we play
them on our station alongside more established artists out of
Vermont such as Phish or the Grateful Dead, or if we play them
along with John Mellencamp, we cross over a few different formats
that you wouldn’t hear on an FM station.

We receive e-mails from listeners asking how can they purchase
that CD. You know, they want to know more about that band
Strange Folk that they haven’t heard of before. So then, of course,
we can provide that information for them. I think the success of
Internet radio is proof that the consumers want that variety and
they want that originality that we can offer.

Chairman LEAHY. Let me ask this. I think most people feel that
normal radio play promotes sales of CDs. Six months ago or eight
months ago or whenever it was when I heard a cut from “Red Dirt
Girl,” by Emmylou Harris, I actually picked up the CD the next
day. If T hear a cut from Sheryl Crow’s new album or if I play
something from Steve Earle or John Prine or U2—Buddy and Judy
Miller came out with a great album and I heard a cut from that
and got the album. But it might also be Rostropovich or Yo—Yo Ma.
They are all different ones that I like, somewhat eclectic taste. I
have to listen to things from Dick’s Picks to get more Grateful
Dead today.

The RIAA argued before the CARP that webcasting actually
hurts CD sales. I am wondering if you all agree on this because I
might hear Steve Earle more often on webcasting. I might hear
Buddy and Judy Miller’s songs because they have written so many
for other people, but I might here them there, or Nancy Griffith,
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or people like this. I am not trying to promote any particular artist,
but I am just thinking of some of the ones that I might hear first.

Now, the CARP declined to make any finding on the impact of
webstreaming on sales of records, but I have heard from a lot of
webcasters that artists and independent labels appreciate the expo-
sure they get because it helps record sales. I put into the record
the letter from 138 of them. They are concerned that the CARP
rate is going to force smaller webcasters out of business and con-
solidate it, as some of you have said, to large corporate webcasters.

I am just wondering what is the answer here. Do these promote
sales? If U2 comes out, as they did with their last album, with a
mega-tour, it is not going to make any difference if any of you play
it. Sold-out concerts. You know, Edge, if he just waves out there,
they are going to sell another 20,000 albums. That is no problem.
But I am thinking of some of the lesser-known ones, those who
don’t go on a mega-tour.

Mr. POTTER. Mr. Chairman, 2 days ago I spoke to one of the
major Internet radio companies who polled their data and said that
in January of 2002, they sold tens of thousands of CDs directly
through the tuner on the Web site. Another actually much smaller
Internet radio company gave me survey data last week from a sur-
vey they had done just this year, but it reflected trends from a sur-
vey they had done 6 months ago of approximately 16,000 people.

Each time was a 30-day survey of people who were tuning into
their radio programming, and the survey data showed a significant
double-digit, 20-, 30-percent of people were having their purchases
influenced by online radio. But more importantly perhaps, frankly,
40, 50 percent of those people whose purchases were influenced—
actually, two-thirds of the people whose purchases were influenced
were still buying offline.

So if you extrapolate from the 30,000, 40,000, 50,000 CDs that
the major online player is selling and two-thirds are still buying
offline, you can double and triple that amount, and that is just for
that one Internet radio company. There is no doubt that small art-
ists and small labels are getting valuable exposure from Internet
radio. There is no doubt that Internet radio sells CDs and promotes
CDs by providing exposure to people frankly who otherwise
wouldn’t be listening to the radio.

Chairman LEAHY. Mr. Rose, do you get that same impression at
Arbitron?

Mr. ROSE. In fact, we do. Again, from January 2002, we had
asked consumers, have you ever purchased a CD on the Internet,
not got it for free, did you pay money for it? Among all Internet
users, 1 in 5, or 22 percent, said yes, I have bought a CD on the
Internet.

Among those who listened or watched on the Internet in the last
week, the active streaming media users we talked about before,
that percentage is 46 percent. They are far more likely to buy
music on the Internet than those who aren’t streaming.

Chairman LEAHY. It is interesting because you walk into a record
store now and more and more something they didn’t do before—you
have got the earphones to listen to this. And they are not doing
that out of the goodness of their heart. It obviously works in sell-
ing.
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Ms. ROSEN. Mr. Chairman.

Chairman LEAHY. Just a moment, Ms. Rosen.

A friend of mine, Peter Yarrow, called me yesterday and a basic
question he asked is shouldn’t artists be compensated for the work
they have done? Does anybody disagree? It has always been my
basic bottom line that artists should be compensated for the work
they do.

Mr. SCHLIEMANN. We are fans of the music that we play. We
want to ensure that all the artists and all the creators are com-
pensated fairly, but we can’t pay a royalty rate that is so far out
of whack, in plain English, with every other expense that we have.
It is 12 times higher than what we pay the songwriters and music
publishers.

If Senator Hatch would write a song and somebody else would
perform that song, why is their performance 12 times more valu-
able than his creative genius?

[Laughter.]

Ms. ROSEN. Don’t worry, I am not going near that one.

Chairman LEAHY. I listen to Orrin’s music. I don’t know if he is
listening to me saying this, but I listen to his music.

Go ahead.

Ms. ROSEN. Well, this issue of this other music keeps coming up,
and perhaps Frank isn’t aware that a substantial part of the CARP
proceeding is how much they pay for the underlying musical work.
The arbitrators came to the conclusion they did with a significant
amount of evidence to distinguish between the rates.

I have to clarify the record, Mr. Chairman. We did not say that
webcasting hurts sales. What we said was that we didn’t see evi-
dence that it helped sales.

Chairman LEAHY. I have got CARP here and it says, “RIAA did
not attempt to offer any empirical evidence to support its concerns
that webcasting causes a net substitution of record sales.”

Ms. ROSEN. Right, because we just don’t know, and that is what
we told the arbitrators. We don’t know whether these are substi-
tutional, we don’t know whether it is promotional. In fact, the
CARP ended up agreeing with that question mark, which is exactly
the point I raised before.

But, you know, we met with a whole host of small, independent
labels yesterday, all of whom said you know what? We want the
money. Who knows whether people are going in the stores? Maybe
this will be the only way people are going to get music, if it is so
ubiquitous—thousands and thousands of channels of the most
niche programming possible.

It is attractive to have that be the way you get music. It is not
an accusation. These guys are not pirates. It is a fact of changing
technology and new opportunity for consumers, in particular. So
what we are saying is you can’t assume that the pricing structure
is going to be that we get it at rates that are so low that they are
useless here because we are going to drive sales here. We are mov-
ing into a new era.

Chairman LEAHY. Well, some of your answers raise more ques-
tions than we have time for, and unfortunately this is a hearing
that has to end now. I am going to submit questions to all of you.



33

I don’t mean to do this to burden you. If you have questions about
the questions, please call me or the staff on it.

In many ways, this may be the beginning of hearings on this be-
cause if I was given the power right now to make the solution, I
am not sure what that solution would be. So maybe it is just as
well for all of you that I don’t have the power because I have a feel-
ing whatever I were to decide in a case like that, some of you
would like, some of you wouldn’t like.

Maybe you are all in a situation—and I am obviously not telling
you what to do, but you may want to consider whether it is the
time to seek yet again a global settlement of this issue.

Mr. Straus, you made your own settlement within your own busi-
ness model. A lot of others will not be able to do that, if it is pos-
sible to do it.

Artists should be paid, artists should be compensated. Otherwise,
you are not going to have anything else to carry anywhere. But
small companies like Mr. Schliemann’s should continue. If I turn
on the Top 10, I may not hear Steve Earle every time, but I like
to listen to Mr. Earle. I may not hear others that I might want.
There is a lot of opera I like, a lot of classical music I like, and
I want to find niche areas to listen to that.

So what I urge, if anything, is if you are continuing talks on
this—again, I can’t tell you what to do; I can only make rec-
ommendations, but if you are continuing in talks, consider that the
world is changing very, very rapidly and the way of selling music
and getting music out there is changing and will continue to
change in a digital age and in an Internet age. Newspapers are
finding this, book publishers are finding this, everybody is finding
this, and music is not going to be any different. It really is not.

I think there are also some potential advantages here for artists,
for advertisers, for businesses, and certainly for the listening pub-
lic. If the listening public finds they benefit, I have to be convinced
that you can build business models where all of you benefit, too.

We have several written statements that the committee has re-
ceived that we will insert into the record at this point.

Chairman LEAHY. With that, we still stand in recess. You will all
have a chance to add to your comments. I want to thank Senator
Hatch for his work and effort on this and, of course, our staff.

Thank you.

[Whereupon, at 11:27 a.m., the committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Dan Navarro Answers to Written Questions )
“Copyright Royalties: Where is the Right Spot on the Dial for Webcasting”
May 15, 2002

Answer to question from Senator Biden (“The Copyright Office arbitration
proceeding included a review of several thousand pages of written
pleadings, the arbitrators heard the equivalent of 15,000 pages of witness
testimony, sat for over 40 days and heard from more than 50 witnesses.
The arbitrators were also privy to extremely sensitive, confidential
business Information from all parties to enable them to determine the
fairest rate. All parties who participated in the arbitration proceeding were
represented by able counsel, presented written and oral testimony, and
were permifted to cross-examine adverse witnesses, This Committee does
not have the benefit of, and Is not in the position to examine all of the facts
necessary to determine a fair rate. Why should this Committee substitute
its judgment for that of the arbitrators or that of the appellate reviewer after
a 2 hour hearing?”):

Thank you for the opportunity to respond to your guestion which addresses the
heart of the matter here. For all the reasons set forth in the question, | simply do
not believe the Committee should substitute its judgement for that of the
arbitration panel.

While Committee hearings are a valuable means of information gathering on a
wide variety of issues, they are not a substitute for a months-long adversary
proceeding in which all testimony is subject to cross-examination and in which
the arbitrators have the benefit of extended arguments and counter-arguments
on all relevant issues. The ruling of the CARP came as the result of such a
proceeding.

While no party to the CARP proceeding was completely satisfied with the
recommendations that the arbitrators made to the Librarian of Congress last
February, the arbitration process itself was designed to ensure thorough analysis
of business data and two levels of review of the arbitrators’ recommendation,
including appeal of the final rate determination to the federal court of appeals.
Congress must allow these statutory CARP procedures to conclude, or it will
undermine the integrity of the system it established.

Answer to question from Senator Cantwell (“l understand that it Is your
view that the webcasting royalty rate should not be similar to the royalty
rate paid by over-the-air broadcasters? What is the basis for such a
distinction?"):

| appreciate the opportunity to express my views on this matter. 1 will provide
answers to all the various permutations of this question to ensure that | respond
appropriately to the question asked.
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A) The limited digital public performance right in sound recordings.

As | testified, | believe the U.S. should provide a public performance right for
over-the-air broadcast of copyrighted sound recordings. Unlike the rest of the
world, the over-the-air broadcast radio industry in the U.S. has the right to
broadcast sound recordings without paying any royalty to the musicians and
singers whose recorded work the public wants to hear. As a result, broadcast
companies built profitable industries by using our product for free. Since the
1960s, AFTRA and the AFM have fought for the creation of a performance right
that would provide royalty payments to musicians and singers when their
recordings were broadcast on the radio. All other types of copyrighted work in
the U.S. enjoy a right of public performance, and there is no reason why sound
recordings should be treated differently. But the powerful broadcast lobby
defeated all efforts to create a performance right in sound recordings.

The creation of a full-scale performance right would benefit the U.S. economy as
well as artists. Hundreds of millions of dollars are collected by foreign rights
socleties for the broadcast of American recordings overseas, but those sociefies
refuse to pay the money they collect fo American performers because there is no
reciprocal performance right in the U.S. It is time to correct this grave injustice so
that U.S. performers can reap the international benefits flowing from cur creations.

B) The difference between internet-only webcasts and internet
retransmissions of over-the-air broadcasts.

In the CARP proceeding, the arbitrators recommended different royalty rates for
internet-only transmissions and the internet retransmissions of radio broadcasts.
AFTRA and the AFM, however, requested that the same rate be applied to both
internet-only transmissions and internet retransmissions of radio broadcasts. In
fact, all the parties in the CARP proceeding requested the same rate for internet-
only transmissions and internet retransmissions of radio signals. Nonetheless, the
arbitrators recommended two different rates based on their review of the evidence.
As | stated in my testimony and in my response to Senator Biden's question, | do
not believe that it is appropriate for the Committee to substitute its judgment for
that of the arbitrators. To do so would undermine the integrity of the rate-setting
procedure that Congress established.

C) The difference between percentage-of-revenue royalty rates paid for the
performance of musical works and the per-performance royalty rates
recommended by the CARP.

The webcasters have complained vociferously to this Committee and in the
public press that the per-performance royalty rate structure recommended by the
arbitrators will harm their industry. They maintain that it should be replaced by a
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percentage-of-revenue royalty rate structure similar to the rate structure applied
to the over-the-air broadcast of musical works.

inthe CARP praceeding, AFTRA and the AFM originally proposed a dual rate
structure, in which a webcaster could choose to pay either a per-performance
rate or a percentage-of-revenue/expenses rate. fronically, in view of their current
bitter complaints about the arbitrators’ recommendation, the webcasters and
broadcasters insisted throughout the proceeding that a percentage-of-revenue
rate structure was inappropriate. Only very late in proceeding — and only after
the deadline for amending rate proposals - did the webcasters and broadcasters
support any kind of percentage-of-revenue rate structure. By then, they had
succeeded in persuading the arbitrators that a percentage of revenue rate
structure was, in fact, inappropriate in this industry. Again, whether or not
AFTRA and the AFM would have reached that defermination, | do not believe
that it is appropriate for the Committee to substitute its judgment for that of the
arbitrators.

I do think it is important to note that the mere fact that songwriters receive
percentage of revenue royalties for the over-the-air broadeast of their underlying
musical works is not — and should not be - determinative of what the appropriate
rate structure should be for the performance of sound recordings. Because of the
tracking capabilities of the Internet, exact numbers of actual users can be easily
tallied, while traditional broadcast ratings services employ inexact samples,
estimates and projections to gauge audience size. 1t is my belief that any rates
astablished for use of copyrighted material on the Internet should reflect this
definite, accurate and fair statistical capability.

D) The difference between a musical compositicn and a sound recording.

As | explained in A above, copyrighted musical compositions enjoy a broad
performance right, so broadcasters must pay for a royalty for the over-the-air
transmission of a musical work. The webcasters and broadcasters fought very
hard to persuade the arbitrators that the royalty rate for the performance of
musical works was the appropriate benchmark for the royalty rate for the
performance of sound recordings. They presented a vast amount of evidencs,
argument and expert opinion on the point.

Nevertheless, the arbitrators rejected that view on the grounds that musical
works and sound recordings have vastly different cost and demand
characleristics. Musical works and sound recordings have different authors,
different sellers, different buyers, different cost structures and different demand

© structures. Cenrtainly, as | described in my testimony and mentioned above, a
sound recarding is a completely different creative product from the underlying
song. Different recording artists routinely take a given song and fransform it info
distinctly different works.
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The arbitrators’ decision that the royalty rate for the performance of musical
works should not determine the rate for the performance of sound recordings
was not based on an oversight or misunderstanding. Rather, it was based on
extensive evidence and a reasoned analysis of all the arguments. | do not think
it is appropriate for the Committes to substitute its judgment for that of the
arbitrators.

If you have any more questions, please feel free to contact me c/o Ann
Chaitovitz, AFTRA, 1808 Corcoran Street, Washington, DC 20009,
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United States Senate
Committee on the Judiciary

Hearing on
“Copyright Royalties: Where is the Right Spot
on the Dial for Webcasting?”
May 15, 2002

Responses to Written Post-Hearing Questions of
JONATHAN POTTER
DIGITAL MEDIA ASSOCIATION

1) The Copyright Office arbitration proceeding included a review of several thousand pages of
written pleadings, the arbitrators heard the equivalent of 15,000 pages of witness testimony,
sat for over 40 days and heard from more than 50 witnesses. The arbitrators were also
privy to extremely sensitive, confidential business information from all parties to enable
them to determine the fairest rate. All parties who participated in the arbitration
proceeding were represented by able counsel, presented written and oral testimony, and
were permitted to cross-examine adverse witnesses. This Committee does not have the
benefit of, and is not in the position to examine all of the facts necessary to determine a fair
rate. Why should this Committee substitute its judgment for that of the arbitrators of that
of the appellate reviewer after a 2-hour hearing? )

As with any regulatory process, if the outcome of the arbitration and review process does
not reflect Congressional intent — in this instance Congress’s dual goals of promoting Internet radio
and ensuring fair compensation to creators — then the Committee and Congress are compelled to
intercede. This would not be new ground for this Committee or the Congress, but instead would be
quite similar to the consideration and judgment that resulted in the Satellite Home Viewer
Improvement Act of 1999, which explicitly substituted the Congress’s judgment for that of the
Copyright Office and the relevant arbitration panel with regard to appropriate royalties for broadcast
television programming retransmitted by satellite television services.

2) What did DiMA do to facilitate the participation of smaller webcasters in the CARP
proceeding? My understanding is that the CARP allocated expenses 50/50, such that
copyright owners and performers pay 50% of CARP expenses and webcasters pay 50% of
CARP expenses. Did DiMA negotiate litigation fees on behalf of webcasters and
broadcasters so that smaller webcasters and broadcasters could participate in the CARP
proceeding without paying their pro rata share of the 50% of expenses allocated to the
statutory services? Why did counsel for the broadcasters and webeasters not also represent
the smaller webcasters in the CARP proceeding at the same time that they were
representing larger parties?

Although DIMA was not aparticipant in the CARP proceeding, we worked diligenttyto support the
development of 2 cost-sharing formula that enabled small and large webcasters to participate in the arbifration. DIMA did
not negotiate litigations foes on behalf of any participants (large or small), bt we imderstand fhat a cost-sharing system was

developed and that the very significant majority of costs associated with the CARP were paid by the largest webcasters.
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Although the 50/50 split of expenses of the CARP was known in advance, the actual cost wasnot. In fact,
the costs of the arbitrators alone grew to well in excess of $1 million. Participants in the proceeding were obligated to pay
these costs and this was amajor deterrent to small webcasters. During the proceeding there was occasion when one or
more small webcasters, notably WCPE of North Caroling, sought to participate in the CARP, and to do so without
accepting an uncertain obligation associated with financing the expenses of the arbitration. The Copyright Office asked
participating parties whether expense contributions could be waived for the requesting potential participants and, according
1o WCPE, all CARP participants except the Recording Industry Association of America were amenable toits participation
without neirring a cost-sharing obligation.

3) Before the arbitration process started that led to the rates discussed at the hearing, I
understand that DIMA encouraged its members to refrain from negotiations over royalty
rates on an individual basis, and to wait for the outcome of the CARP proceeding. Did you
in fact encourage webcasters to await the CARP and not engage in individual negotiations
with copyright owners?

As the arbitrators pointedly describe in their report to the Librarian of Congress, the
RIAA’s purported negotiations were everything but. Rather, at the direction of senior recording
industry executives, the RIAA intentionally adopted a “take-it-or-leave-it” licensing approach with
small, inexperienced webcasters, to set an artificial above-market rate at what the RIAA testified was
its “sweet spot” — a royalty rate with a sole economic foundation aptly described by the RIAA’s own
economist as a monopolist rate. The CARP found that the RIAA “devoted extraordinary efforts and
incurred substantial transactional costs” to negotiate agreements with “minor” webcasters “that
promised very little actual payment of royalties in return — “sacrificial conduct” aimed solely at
obtaining the highest possible “marketplace” rate as evidence to submit to the CARP. Although this
scheme was apparent to DIMA and other industry observers quite early in the pre-CARP negotiation
period, it also was confirmed by DIMA companies that spent several fruitless months attempting
unsuccessfully to negotiate with the stonewalling RIAA.

In this situation, DIMA’s role as an industry advocate and educator was to enlighten
Internet radio companies, arid remind them that instead of being victimized by the RIAA’s predatory
behavior they instead could avail themselves of the Congressionally-mandated statutory license and
the CARP/Library of Congress process. Nevertheless many webcasters did avail themselves of their
negotiation option, and some — characterized by the arbitrators as having little choice or not
understanding their own legal and business situation — did execute agreements as proposed by the
RIAA. Unfortunately DiIMA did not anticipate that the CARP would identify and criticize the RIAA’s
bebavior, but then mistakenly intérpret the the “willing buyer-willing seller” standard to set the royalty
utilizing benchmarks that resulted only from the RIAA’s single-seller monopoly marketplace.

4) Certain webcasters now seem to indicate that they are surprised by their obligation to pay
royalties for performances made before the CARP decision. What efforts did DIMA
undertake to educate its members, and webcasters in general, about their legal obligation to
pay royalties for performances made before the adoption of a CARP rate and did it
recommend that companies set aside cash reserves for the payment of statutory royalties?

It is our impression that very few, if any webcasters are surprised by their obligation to pay
royalties for performances made before the CARP decision. Rather, several webcasters are surprised
that the amount of the CARP-proposed royalty is so abjectly disconnected to the economics of the
Internet radio industry and their own specific business, and many of these webcasters anticipated a
percentage-of-revenue royalty formula that would reflect economic and business trends in the Internet
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and webcasting industry. DIMA commuricated extensively with webcasters - directly, at public
events and through the media — that the royalty obligation is retroactive to October 1998 and that
prudent companies should reserve funds for payment of royalties.

5) Iunderstand thatin the webcasting CARP the attorneys for webcasters and broadcasters
did not initially propose a percentage of royalty option to the arbitrators. In — fact, T
understand that the webcaster/broadcaster attorneys proposed a royalty fee based upon
something called Aggregate Tuning Hours. I further understand that the principal
economic witness for webcasters and broadcasters opposed the adoption of a percentage of
revenue option in the CARP proceeding. I also understand that several webcaster witnesses
in the CARP opposed a percentage of revenue option, principally because they did not want
copyright owners to be their "business partners." We are now hearing many complaints
about the CARP's failure to adopt a percentage of revenne option. What discussions did
DiMA, on behalf of its members, have with the parties in the proceeding and counsel
regarding the need for a percentage of revenue option and why did counsel for webcasters
and broadcasters wait until the end of the proceeding to propose a percentage of revenue
option?

It is true that the webcasters initially proposed that fees be set in relation to the
ASCAP/BMI/SESAC broadcast radio fees, as converted to a “per listener hour” model rather than a
traditional percentage-of-revenue model. At the royalty levels suggested by the webcasters’ model,
the arbitrating participants were prepared to accept a fee on that basis. However, webcasters testified
throughout the proceeding that if the final royalty would be higher than that which they had proposed,
that a percentage-of-revenue option would be necessary with percentages similar to the
ASCAP/BMISESAC radio and Internet rates (collectively approximately 3.5% of reventes).

Thus, while the percentage-of-revenue model was not the preferred model compared to
the one proposed by webcasters (for reasons explained by webcasters’ expert, among other witnesses,
including because they would have preferred not to have the RIAA as webcasters® business partners),
the webcasters made explicit thronghout the proceeding, as well as in their Proposed Findings of Fact
and Conclusions of Law, that a percentage of revenue option was necessary if the final fee structure
was higher than that proposed by the webcasters (which it ultimately was). Moreover, webcasters
had every reason to expect, and did expect, that there would be a percentage of revenue option
regardless, because it was always a part of the RIAA’s proposal — beginning with the RIAA’s initial
direct case and all the way through the RIAA’s Proposed Findings of Fact and Conclusions of Law.
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Senator Jogeph R. 3iden
United States Senate Judiciary Cemwitbee

Webcasting Copyright Royalty Hearing: May 15, 2002

Response to Written Question from Billy Straus, president, Websound,
Enc. .

Senator Biden and Mewbers of the Committee:

Thark you for youxr follow up question. It is wy opinion solely as a
small business owner, nof a lawver or lobbyist, that the Committee
should not substitute its judgment whers such a lengthy arbitration
process has been undertaken unless it is definitively determined that
such process was inherenitly flawe

Ags'I stated in my written testimony, the webcasting business
environment:

has changed dramatically si
this industry. The guestion
centerpiece of the "swmall webcaster" argument where royal issues are
concerned, was in many casss barely on the radar several years ago.
‘Thus ’
there are undoubtedly webcasters for whom the payment of any meaningful
royalties for their use of sound recerdings will pose an encrmous
purden. Clearly our perspective as an industry has shifted dramatically
arid this explains, in part, the current dilemma.

ince the heady days accompanying the birth of
of business model viability, now the

o

I have listened to highly articulate lawyers and highly paid
spokespeople battle endlessly over the webcasting conundrum. Yet I
submit that there are some very basic business gquestions lurking behind
the posturing that apparently‘remain unaddressed by many fledgling
webcasters: Is my business viable? Am I truly adding value to the
marketplace and ultimately to my end user? Am I willing to tough it out
if my initial assumptions turn out to be wildly inaccurate?

One blaunket assertion repeated mumerous times by certain partieg to the
proceeding is that those webcasters who negotiated agreements with the
RIAA were somehow *inexperienced® and taken advantage of by the RIAA.
A

a small business owner and RIAA-licensed webcaster, I can assure the
Committee that this could not be further from the truth in the case of
Websound, and I wish the record to be very clsar on this point. We knew
exactly what deal we ware making, ané frankly take issue with the
characterization of our business dealings othsrwise. On the contrary,
our business perseveres as we continue to face the challenges every
single small business owner in America faces: defining our customer
base, leveraging our know-how, sourcing our materials, and delivering a
s0l1id product to the marketplace. .

How to best structure the compulsory license for webcasters remains an
open issue likely to require wodificabion over time based on input from
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a number of sources. But in order to move the process forward, we must

leave the "grace" period in the past and immediately begin to account

to
artists for our use of their music in webcasting business models.
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Senator Patrick J. Leahy

Chairman

United States Senate

Committee on the Judiciary

224 Senate Dirksen Office Building
Washington, DC 20510

Attention: Nicolle Puopolo

Re:  May 15, 2002 Hearing regarding “Copyright Royalties: Where is
the Right Spot on the Dia] for Webcasting?”

Dear Senator Leahy:

Thank you for inviting me to participate in the above-referenced hearing and for
taking the time to study carefully the numerous issues affecting this exceedingly complex
topic. As Iindicated in my testimony, RTAA and its nember companies want the
webcasting industry to succeed. Webcasting has energized music lovers and fans, some
of whom have turned themselves into webcasting entrepreneurs, and it has also provided
anew business opportunity for some of the world’s largest and most innovative media
companies.

At the same time, we believe that webcasters, large and small, can succeed while
compensating the creators of the sound recordings upon which they have built their
businesses at fair market value rates. We further believe that it is unfair for any
webcaster, regardless of size, to ask artists and sound recording copyright owners — a
majority of whom are also small businesses — to continue to subsidize the webcasters’
businesses. )

My answers to the specific questions set forth in your May 24, 2002 letter to me
are set forth below.

RECORDING INDUSTRY ASSUCIATION OF AMERICA
1330 CONNECTICUT AVE, NW, SUITE 300, WASHINGTON, 0C 20036
PHONE: 202.775.0101 FAX: 202.293.0447 WEB: www.riaa.com
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A. Written Questions from Senator Cantwell

T Over-the-air broadceast radio Siations currently Payv songwriters at o Statitory
rate significantly less than the amount proposed to be paid record companies by the
Copyright Arbitration Royalty Panel.

Let me begin by clarifying that the rates paid by over-the-air broadcast radio
stations are not statutory rates. Rather, they are set by voluntary negotiations (individual
or industry-wide) or, in the absence of any such agreement, by a rate court established
decades ago to enforce the terms of separate antitrust consent decrees entered into
between ASCAP and BMI on the one hand and the U.S. Department of Justice on the
other.

More importantly, the rates paid by over-the-air radio broadcasters to songwriters
are simply inapposite. Those rates are paid to different copyright owners for different
copyrighted works, for transmissions in a different medium, for different rights, and for
different types of services. In other words, the market for license fees paid by broadcast
radio to songwriters involves different buyers and sellers for a different product. Simply
put, record labels are not interchangeable with music publishers, sound recordings are not
interchangeable with musical works, the Internet is not interchangeable with over-the-air
radio, digital rights are not interchangeable with analog rights, and webcasting is not
interchangeable with broadcast radio. Thus, the rates paid by broadcast radio to
songwriters tell us very little about the rates that webcasters should pay for the use of
sound recordings.

Musical works and sound recordings are distinct inputs into a single-product —
much like the contributions of a screenplay writer, on the one hand, and the contributions
of actors and the motion picture company, on the other hand, are distinct inputs into a
movie and do not have equal value. Musical works and sound recordings do not compete
in the same market and they have entirely different cost and demand characteristics.
Indeed, industry wide, record labels incur costs, and generate revenues, that are several
billion dollars (4-5 times) greater than those of music publishers. Likewise, over-the-air
radio and webcasting represent two distinct businesses, with entirely different cost and
demand characteristics. '

a. What was the basis for the record companies request for a higher rate
than that paid by over-the-air broadcasters?

The record companies based their rate request on the rates included in 26
voluntary agreements negotiated by the RIAA with webcasters during the two-year
period preceding the CARP. These agreements reflected the product of willing buyer-
willing seller negotiations between the RIAA and a cross-section of the webcasting
industry that included small, medium and large webcasters operating under a variety of
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different business models. The record companies did exactly what Congress encouraged
— they tried to reach marketplace agreements with webcasters. RIAA did not embark on
4 strategy of arbitrating like DIMA; Which advised wébcasters that it wotild bé misre™ ™
advantageous to arbitrate the rates than to seck a negotiated solution. Instead of engaging
economists to come up with theories for rates, RIAA went into the market and negotiated
as many deals as possible. When arbitration became necessary, RIAA presented those
deals as evidence of a marketplace rate.

RIAA’s 26 licenses generally were the product of intense negotiations each
lasting many months. The perception that RIAA had enormous leverage in the market is
belied bythe realities of how a compulsory license distorts a market by empowering
licensees to use recordings without also requiring payment. Every webcaster had the
right to use the music without signing a license — a stark contrast from the normal
marketplace where copyright owners can withhold content until a licensee agrees to pay
an acceptable rate. Thus, the rates negotiated in the 26 agreements were depressed by the
leverage of the webcasters to get up from the table and walk away at any point.

b. What factors were considered in determining the royalty rates that vou

sought?

The RIAA’s negotiating strategy and its rate request were both determined by a
licensing committee consisting of record industry executives with decades of experience
licensing sound recordings for various purposes. Typically, these committee members
were senior business affairs executives, each with extensive experience in licensing
sound recording rights in new and traditional media. Some of these members worked for
companies that had invested in webcasters, so they were familiar with the webcasting
business as well as that of recorded music. Based on this expertise, the committee
developed positions about the types of rates deemed appropriate for statutory webcasters
who had built their business upon the sound recordings created at great risk and expense
by record labels. As noted above, our rate request was premised primarily on the rates in
the 26 voluntary statutory agreements negotiated by the RIAA. Individual members also
understood the market based on their negotiation of individual deals with webcasters and
others, 115 of which were presented to the CARP and were consistent with the rates in
the RIAA’s voluntary agreements.

In addition, the rate request was supported by: (1) expert analyses of the
webcasters, including their business plans, their financial data and projections and their
willingness to spend substantial sums to gain a foothold in a market with significant
future potential; (2) input from several industry executives who explained the various
considerations that affect pricing decisions and the significance of Internet licensing to
the future of the recording business; (3) the amounts that the record companies spend to
run their businesses, including the costs of acquiring the copyrighted elements of sound
recordings that they distribute to the public; (4) the marketplace actions of the webcasters
themselves, including a number of extremely high-priced acquisitions made by various



46

Senator Patrick J. Leahy
July 22, 2002
Page 4

webcasters; (5) a traditional analysis of intellectual property values under the criteria set
forth in patent cases; (6) the type of economic value estimation on which businesses
routinely tely in pricing théir products: and (7) accepted econotnic principles concerning
the value of marketplace agreements involving the same rights as those under
consideration.

¢. Did you consider the economics of the range of nascent webcasting
models that existed in the marketplace at the time you made your proposal to the CARP?

Many of the 26 voluntary statutory license agreements were with smaller
webcasters; therefore, inherent in our rate request was consideration of the marketplace
circumstances of small webcasters. Indeed, the webcasters with whom we negotiated and
reached agreements represented a cross-section of the webcasting industry: they ranged
in audience size, amount of capital raised and invested, and business model. We were
also mindful that all of the webcasters, regardless of size, were building their businesses
using sound recordings and that they were paying all of their other business expenses,
including rent, salaries, bandwidth, hardware, etc. at fair market value rates and had been
doing so from day one.

Another factor we considered was the fact that, as a result of the arbitration, all
webcasters (save the 26 that negotiated voluntary licenses with us) were effectively given
interest-free loans from copyright owners and performers that have permitted them to
stream music and build their businesses without paying any royalties to date to sound
recording copyright owners and performers. Indeed, under the Librarian’s
decision’,sound recording copyright owners and performers will not receive their first
payment from webcasters operating under the statutory license until October 20, 2002 ~
four years after the October 28, 1998 effective date of the DMCA provisions that granted
webcasters a compulsory license to stream virtually any sound recording..

d. Have you considered means to mitigate the adverse impacts on a
webcaster of a rovalty rate that exceeds the initial revenues of a stari-up webcaster? If
s0, what means did you consider, and have you proposed any such mitigation to the
CARP or the webcasters?

The fact that the royalty rates adopted by the Librarian may exceed the initial
revenues of a start-up webcaster tells only part of the story. The part of the story the
webcasters are not telling is that their other costs (e.g., employees, bandwidth, hosting,
equipment purchase and leasing, maintenance) already significantly exceed their initial
revenues. For example, according to a handout prepared and distributed on Capitol Hill
last month by DiMA (an annotated copy of which is attached as Exhibit A hereto), the
operating expenses reported by a self-selected group of webcasters represented anywhere

! The Librarian’s Report can be found at 67 Fed Reg. 45239 (2002). It can also be accessed online at
http://www.copyright.gov/carp/webcasting_rates.




47

Senator Patrick J. Leahy
July 22,2002
Page 5

from 198% to 24,416% of their self-reported gross income, without taking sound
recording royalty payments into account.

The webcasters’ own figures strongly suggest that most of them have not found a
viable business model and would not be able to stay in business even if the sound
recording royalty rate was set at zero (which would be the effective rate if struggling
webcasters were permitted to pay on a straight percentage of revenues basis). Not
surprisingly, a number of webcasters, including large ones such as NetRadio and
WarpRadio, either ceased operations or filed for bankruptcy before the statutory rate
could be set and without making a single royalty payment to sound recording copyright
owners and performers. In addition, the principals of many webcasters have rewarded
themselves (and their investors) without providing any compensation to the sound
recording copyright owners and performers on whose recordings they built their
businesses. For example, it was reported that AOL paid more than $300 million to
acquire Spinner, yet it has paid $0 in royalties to date for webcasting billions of
performances of sound recordings.

The situation that is confronting start-up webcasters is not uncommon. Indeed, it
is extremely common for new businesses (from restaurants to telecommunications
companies) to be unprofitable in the early years while they build name recognition and
market share. In order for a new business to reach the point of sustainability or
profitability, it must either have sufficient cash flow to cover its expenses or sufficient
cash reserves to cover those of its expenses that are not covered by its initial cash flow.
In fact, many new businesses will not survive because they are unable to develop
sustainable business models. The problem facing struggling webcasters is not that the
proposed royalty rates are too high but that their cash flow and/or cash reserves are too
low.

Given the nature of the problem, it is no more fair to expect copyright owners and
performers to accept less than fair market value for the use of their sound recordings than
it would be to expect webcasters” landlords, bandwidth providers, computer programmers
or other vendors to accept less than fair market value for the valuable goods and services
they provide. For Congress to ask copyright owners and performers fo accept a royalty
rate that is less than fair market value is tantamount to asking copyright owners and
performers to subsidize these businesses — which, by the time they make their first
payment, will have already had the benefit of four years of interest-free financing and
have already defaulted on their royalty obligations in large numbers.

€. Could you please explain why it is necessary for SoundFxchange to collect
the substantial amount of information from webcasters through the reporting process?

The exact scope of the webcasters” reporting requirements has not yet been
decided. The matter is currently the subject of a Copyright Office rulemaking. See
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Notice and Recordkeeping for Use of Sound Recordings Under Statutory License, 67
Fed. Reg. 5761 (2002) (the “NPRM”). Nevertheless, copyright owners and performers
“believe that the only Way to enstre the distributich of statitory royalties i dccordanice
with Congress’ mandate to allocate royalties among copyright owners, featured
performers and nonfeatured performers is for webcasters to identify with specificity each
sound recording performed so that each such sound recording can be distinguished from
every other sound recording that has been publicly released (all of which are covered by
the broad license granted under Section 114 of the Copyright Act, 17 U.S.C. § 114).
Webcasters must provide this information because they control their programming and
are best positioned to know which songs they have actually performed.? Significant
information is required because, based on SoundExchange’s experience collecting and
distributing royalties for over 85 million performances made by the preexisting
subscription services (i.e., Muzak, Music Choice, DMX/AEI), sound recordings cannot
be identified definitively on the basis of only a few data points.® Detailed reports of use
are also required because “there is currently no standard publicly available and widely
used electronic identification system (e.g., common numbering system, electronic
watenmark, digital fingerprint, etc.) and no commonly available reference database for
additional identification, copyright ownership and other relevant business information.™

In addition to being necessary for distribution purposes, detailed reports of use are
necessary for the enforcement of certain statutory requirements, such as the sound
recording performance complement. Without detailed reports of use, webcasters’
compliance with statutory requirements such as the sound recording performance
complement will become “discretionary” as webcasters will know that without data to
test for compliance, there will be little risk of their being held Hable for noncompliance.

Lastly, SoundExchange is confident that webcasters will have little trouble
complying with the proposed recordkeeping requirements given the high level of
automation that exists within the webcasting industry. The extent of this automation can
be gleaned from the comments filed by various services in response to the NPRM, which

2 Evenif SoundExchange had the resources to constantly monitor each and every publicly available
channel that is webcast or simulcast, which it emphatically does not, there are hundreds of thousands of
“channels” of programming that are available only to the recipient of that transmission (i.e., because they
are created “on the fly”) and are incapable of being monitored.

® Due to insufficient data, approximately 20% of the royalties received from the preexisting subscription
services for performances made between February 1996 and March 2600 could not be distributed, thereby
delaying payment of the royalties to the copyright owners and performers entitled to the money.” All money
that could not be distributed has been retained in an interest-bearing, unallocated funds account.
SoundExchange continues to expend time and money researching many of these performances and it hopes
to distribute the remaining, historical royalties during its next distribution.

* Royalty Logic Inc. Initial Comments at 3. To access the above-referenced cormments online, go to
http://www.copyright. gov/carp/114/rm2002-1-38.pdf.
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reveal that the business of delivering music to listeners, whether it be through terrestrial
radio broadcasts, satellite digital audio radio service transmissions or Internet—only
“webcasting, 18 Targely dorie through the tise of ditothated systerns -

f. Is the information gathered by SoundExchange from webcasters in the
reporting process shared with record companies for any purpose?

All information submitted to SoundExchange by webcasters either is, or will be,
subject to confidentiality regulations promulgated by the Copyright Office. Indeed, the
recent NPRM published by the Copyright Office includes a provision that expressly
addresses the confidentiality of Reports of Use submitted to SoundExchange (or a
competing collective). This provision, which was unopposed by any of the parties filing
comments in response to the NPRM, is identical to the confidentiality provision in the
“Interim Regulations™ that were adopted by the Copyright Office in 1998 with respect to
the preexisting subscription services and prohibits disclosure to parties not entitled to
sensitive business information. See 37 C.F.R. § 201.36(h)(2001); see also NPRM, 67
Fed. Reg. 5761, 5767.

SoundExchange is also bound by existing regulations governing the
confidentiality of Statements of Account received from the preexisting subscription
services. See 37 C.F.R. § 260.4 (2001). (Statements of Account are the reports used to
calculate a service’s royalty liability for collection purposes whereas Reports of Use
identify the sound recordings actually performed and are used for distribution purposes.)
A slightly modified version of these regulations was agreed to by the parties to the most
recent CARP, following extensive negotiations. This modified version, which was
adopted by the Librarian, would apply only to Statements of Account received by
SoundExchange (or a competing collective) from webcasters. See 67 Fed. Reg 45239,
45275 (2002)(to be codified at 37 C.F.R. § 261.5).

SoundExchange and RIAA take their confidentiality obligations seriously.
SoundExchange and RIAA have been complying with the confidentiality
provisions set forth in 37 C.F.R. §§ 201.36(h) and 260.4 since those regulations
were promulgated in 1998. SoundExchange and RIAA will continue complying
with these regulations as well as with 37 C.F.R. § 261.5 and any new or modified
confidentiality regulations that may be promulgated in the future.

g. In your written testimony. describing why you believe it is inappropriate
for the rate to be set comparable to rates paid to ASCAP, BMI and SESAC by analog
broadcasters. Why do you conclude, without explanation, that “the miusical work rates
were adopted for use in the analog world by broadcasters, and tell us very little about the
value of sound recordings in the digital world of the Internet webcaster”? It seems to me

* All of the initial comments and reply comments filed in response to the NPRM can be accessed through
the Copyright Office’s web site at hitp://www.copyright.gov/carp/1 14/comments.html.
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that you may be arguing that a digital signal has a different economic value than an
analog signal. However, pursuant to the Digital Millennium Copyright Act, in order for
an Internet delivery svSteni to gualify for the stitidory license, the svsten miustbe a
corollary to terrestrial broadeast, in that it must be non-interactive. What was the basis

for this conclusion?

The issue you raise — whether the rate for webcasters should be based on the
rates paid to ASCAP, BMI and SESAC by broadcasters — was a central issue in the
recently concluded CARP proceeding. As explained above, rates paid by broadcast radio
to songwriters and music publishers are paid to different copyright owners, for different
copyrighted works, for different rights, in a different medium and for different services.
The cost and demand characteristics of the markets for musical works and sound
recordings differ dramatically, including the greater costs and risks associated with
creating sound recordings. Indeed, the CARP unambiguously rejected the webcasters’
reliance on broadcast radio rates to ASCAP, BMI and SESAC: “The Panel agrees with
RIAA that the market for the performance of musical works is distinct from the market
for the performance of sound recordings. Musical works and sound recordings do not
compete in the same market and they have different cost and demand characteristics.”
CARP Report at 41.°

B. Written Question from Senator Biden

The Copyright Office arbitration proceeding included a review of several thousand
pages of written pleadings, the arbitrators heard the equivalent of 15,000 pages of
witness testimony, sat for over 40 davs and heard from more than 50 witnesses. The
arbitrators were also privy to extremely sensitive, confidential business information from
all parties to enable them to determine the fairvest rate. All parties who participated in
the arbitration proceeding were represented by able counsel, presented written and oral
testimony, and were permitted to cross-examine adverse witnesses. This Committee does
not have the benefit of, and is not in the position to examine all of the facts necessary to
determine g fair rate. Why should this Committee substitute its judgment for that of the

arbitrators or that of the appellate reviewer after a 2 hour hearing?

‘We could not agree more. The recently concluded webcasting CARP was
vigorously and exhaustively litigated by a team of extremely capable attorneys who had
extensive knowledge and experience concerning the issues at stake in the proceeding.
Indeed, DiMA was so proud of its attorneys that it bragged to its meriibers that it had
hired the “best lawyers and economists available” to represent it in the arbitration and
help it obtain the lowest possible rates. So strong was DiIMA’s confidence in its
attorneys’ abilities to achieve a low rate in the CARP that early on it made a strategic

 The CARP Report can be accessed online at http://www.copyright.gov/carp/webcasting_rates.pdf.
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decision to encourage webcasters to arbitrate rather than negotiate. Now, unsatisfied with
the result, DIMA has turned its attention to having Congress change the result.

Neither this Committee nor Congress as a whole should take the webcasters’ bait
and overturn the decision of the Librarian of Congress. Although neither side is happy
with the Librarian’s decision and it is likely both sides will appeal, this is not uncommon
in rate-setting proceedings. Indeed, given that the Librarian® decision was far closer to
the webcasters’ rate request than to the record industry’s rate request, we have a hard
time understanding why the webcasters seem so determined to retry this case before
Congress. Congress created a rate-setting process and Congress should allow that
process to work.

As you point out in your question, the arbitrators heard over 40 days of testimony
from more than 50 witnesses, reviewed thousands of pages of written testimony and
exhibits and were privy to a large volume of confidential business information from all
parties. In order to consider and fully abscrb the volume and complexity of both the
factual evidence and the legal issues, the arbitrators devoted well in excess of 2,000 hours
to the webcasting CARP and it is my understanding that each worked on this matter to
the virtual exclusion of all other matters. With all due respect, it is difficult for me to see
how the members of this Committes are in a position to conduct a more comprehensive
or fairer review of the legal and factual issues that must be considered when setting a
marketplace rate for webcasters after one two-hour hearing than were the arbitrators who
devoted six months of nearly full-time work to this matter.

* * *
Thank you once again for the opportunity to appear at last month’s hearing and
for the opportunity to respond to these questions. If you or any members of the

Committee have any additional questions or concerns, I would be happy to address them.

Sincerely, .

PTary By Rosen )
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United States Senate
Comumittee on the Judiciary
Hearing on “Copyright Royalties:
‘Where is the Right Spot on the Dial for Webcasters?”

Response to written question from Senator Cantwell

June 10, 2002

Senator Cantwell’s Question:

You mentioned in your testimony that less than 20 percent of advertisers consider
streaming as a regular part of their advertising budget, despite the fact that advertising has
been shown to be more effective on streaming media than banner advertising. Are
advertisers solely focused on consumer usage or are there other barriers to entry?

Arbitron’s Answer:

We appreciate your follow-up question because it addresses the heart of our testimony
regarding the impact of the proposed sound recording fees from the Copyright Arbitration
Royalty Panel (CARP). In my oral comments I stated,

“The webcasting industry is still in its infancy, with little revenue and profit at this
stage of the market’s development. If FM radio had to face similar fees in its
infancy, it is highly unlikely that it would have grown info the business it is today.”

I supported our opinion about the nascent stage of webcast advertising with findings from
research we conducted in June 2001with webcasters and advertising agencies'. This
research points to the infancy of webcasting as an advertising medium. As part of that study
we asked,

“Do advertisers and agencies include streaming media in their media mix on a
CONSISTENT basis?”

* Eighty-six percent (86%) of the agencies and webcasters said “no.”
We also asked,

“What size of weekly audience is needed for advertisers and agencies;to include
streaming media on a CONSISTENT basis?” )

s Sixty-two percent (62%) of the advertising agency representatives we spoke to said
that the streaming media audience needs to exceed 20 percent on a weekly basis to
be included as part of their media mix on a consistent basis.

1
Arbitror/Edison Media Research, June 2001,

Arbitron Tnc. « 142 West S7™ Strect & New York, NY 10019-3300
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Consumer use of streaming media has grown substantially in a short period of time”.
However, the size of the medium’s weekly audience still needs to grow significantly before
it reaches the 20 percent threshold that these agencies said will be needed for streaming
media to be included in their media mix on a consistent basis. As of January 2002, nine
percent of the population aged 12 and older have used streaming media in the past week’.

In your question you state, “...advertising has been shown to be more effective on
streaming media than banner advertising.” Our research provides substantial support for the
value of webcast advertising. Fewer Americans are clicking on banner ads* and therefore
advertisers are seeking more effective forms of advertising. Webcast advertising provides
online advertisers with an effective vehicle since most consumers say that online audio and
video ads are significantly less “annoying” than banner advertising’. Also, consumers who
watch and listen to streaming media (“Streamies”) are a highly attractive media target
because they are predominately upscale, early adopters who spend more time online and
buy more online®.

Despite these significant advantages, streaming media must climb significant hurdles
before it will be considered on an equal playing field with the traditional media. The
findings cited in our testimony, and clarified above, indicate that the size of the medium’s
audience is the most significant factor impacting the growth of the medium’s advertising
revenue. However, unlike traditional media such as TV, radio and newspapers, webcasting
is a new medium and therefore must also overcome lack of awareness among advertisers
and agencies. In May 2001, Arbitron released a study of decision makers at companies
selling streaming media advertising. They cited “Lack of Metrics” (i.e., audience size and
description) as the most significant obstacle to the growth of the medinm’. However,
advertiser awareness and interest were also mentioned as significant challenges®. For
example, the president of an Internet-only webcaster said, “Agency awareness and
understanding of the medium®” were the biggest obstacles for webcast advertising, and the
director of operations for a major terrestrial broadcast company said, “It is not a mature
industry. There are few standards and little historical data.'™ While the size of the
medium’s audience is crucial to the growth of webcast advertising, the industry must also
face the significant obstacle of establishing its awareness and credibility with advertisers
and agencies.

A parallel can be drawn between the growth of cable and the potential growth for webcast
advertising. The following graph plots cable’s audience as a percentage of the over-the-air
broadcast television audience and cable’s share of advertising relative to over-the-air
broadeast television advertising revenue'’.

? AtbitsonEdison Media Research, August 1998 and January 2002, The percentage of Americans over e age of 12 who have ever listened to
radi station on the Intermet grew from six petcent in August 1998 (o 25 percent in'January 2002,
Arbitzon/Edison Media Research, January 2002,
§Tid
- oia
3 toid
4 Abitton, Febcasters “Speak Out,” May 2001
ST
107
Toid.

11
MeCann-Erickson Worldwide, Television Advertising Bureau, Cable Advertising Bureau.

www.arbitron.com 2
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Cable Television Growth

Percent of Audience vs. Percent of Advertising
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Cable’s share of advertising revenue remained low while the size of its audience was less
than 20 percent of the size of the over-the-aijr television audience. When cable’s audience
crossed the 20 percent threshold, its growth rate increased significantly. However, it is
important to note that all new media must compete with established and well-accepted
media. For example, the cable industry’s advertising revenue in 1998 was only 17.5 percent
of broadcast television’s revenue despite the fact that its audience was equal to 35 percent
of the size of the audience to over-the-air broadcast television.

Conclusion

Streaming media faces significant challenges before it will be considered on an equal
playing field with traditional media. The size of streaming media’s audience is still small
when compared to traditional media. As of January 2002, nine percent of the population
over the age of 12 had used streaming media on a weekly basis. Advertising agencies have
indicated that the medium needs to reach 20 percent of the population each week for them
to include streaming media in their media mix on a consistent basis. However, audience
size is not the only challenge, because all new media must compete with established and
well-known brand names. The cable industry’s experience shows that its share of
advertising revenue still lags its share of audience. Therefore, we believe that it is crucial to
provide a level playing field to ensure that streaming media continues to provide a valuable
service for consumers and to enable webcasting to realize its potential as an advertising
medium.

www.arbitron.com 3
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Senator Joseph R. Biden, Jr.

Response to Written Question for Frank R. Schliemann, Founder, Onjon River Radio
“Copyright Royalties: Where is the Right Spot On The Dial For Webcasting”

May 15, 2002

June 7, 2002

The arbitrators were responsible for implementing a stetute developed by Congress, which
incorporated two goals: {he promotion of a new competitive brosdeast medium known as
Intemet radio, or webcasting, and the payment of fair royalties to creators. If this Committee and
the Congress believe that the arbitrators failed to achieve Congress's goals, as was the case with
the Satellite Home Viewer Act, then the Comumittee must substitute its judgment forthe
arbitrators to ensure that those goals are met.

Onion River Radio, located in Montpelier, Vermon, cannot generate the same amount of
revenue as & station in New York City. But, because the proposed rate is a flat rate based on
ratings, we will have to pay the same per song fee. A percentage-of-rovenue alternative,
however, is fair to all webcasters in all markets, will aliow good business models to thrive while
others fall short, and will allow Onion River Radio and other Internet radio stations to grow and
generate mote profits for creators, publishers, pexformers and producers, as well as webcasters,

1 have communicated with Members of Congress, either directly or through members of their
staff, about the bankruptcy impact of the proposed rovalty rate. The response has been “that's
not what we intended.” If the result is not as Congress intended, particularly given the severe

impact on a nascent industry, then Congress must act quickly.
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WRITTEN QUESTIONS OF SENATOR PATRICK LEAHY

Question 1. The Inter-industry groups working on solutions to the “Analog Hole” and
the “broadcast hole” have representatives from the entertainment industry, consumer
electronics industry and IT industry. How are consumer interests and fair use rights
taken into account by these standard developing groups?

Answer 1. The Copy Protection Technical Working Group (CPTWG) is an industry
forum open to all who want to participate in the consensual process of exploring today’s
copy protection issues and potential technical responses. Naturally, the CPTWG
attendees primarily represent their respective industries (Information Technology,
Consumer Electronics, and Content Companies).

Intel and other consumer products manufacturers are frequently placed in the position of
protecting consumer fair use rights. For example, the issue of the "broadcast hole" is
being addressed by the Broadcast Protection Discussion Group (BPDG) within the
CPTWG. The BPDG has been careful to focus its efforts on "plugging" the broadcast
hole though preventing the unauthorized redistribution of terrestrial digital broadcasts
beyond the home and personal network and not restricting the consumer's ability to enjoy
content within that space. Efforts to address the "analog hole" are not as mature at this
point, but we anticipate that any approach used to solve that problem will also be as
narrow as possible to avoid impacting legitimate use of content.

Piracy as “Killer App”

Question 2. Some content owners have implied, or even charged, that the IT industry
has resisted technology mandates for copy protection because the companies want to
make money from selling technologies that enable infringement. How do you respond to
these criticisms?

Answer 2. This is simply not true. Intel has been at the forefront of semiconductor
innovation for over 30 years, and we have grown into a multi-billion dollar worldwide
leader in the semiconductor industry; a company and an industry founded on shaping
worldwide computing and communications. We place the highest value on protecting
intellectual property, and have worked in countless forums over decades to support and
defend IP rights. We know that without adequate protection, content owners will not
make their content available over digital networks. Piracy for the high-tech industry
means losses of about 12 billion dollars a year; for the content owners, it is about 3.5
billion a year. It is a plague for all of us. That is why our industry has spent capital and
resources to developing solutions. '

Our business model depends, among many things, on the long-term viability of content
providers. The IT industry has only resisted technology mandates that are overly broad,
unworkable, or simply unnecessary. It is ironic that the IT industry is accused of
resisting, as companies like Intel have actually developed and deployed the technologies
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that protect valuable content. We have spent millions of dollars and thousands of hours
of engineering time to that end. It is doubly ironic that some content providers seek
mandates while at the same time refusing to adopt the very technologies that we have
developed at our own expense. For example, Digital Transmission Content Protection
(DTCP), offered by the 5C, was welcomed with great applause many years ago, but to
date only two studios have actually signed an agreement to use the technology. Content
Protection for Recordable Media (CPRM), for the DVD Audio format, was developed
years ago as an alternative to CDs, but to date only one major music label has adopted the
technology. Also, we have developed High-Band Digital Content Protection (HDCP) for
DVTI, which is hailed by literally all content providers, yet zero content participants have
signed up. Nevertheless, IT and Consumer Electronics (CE) companies are deploying
these technologies today to ensure that there is an installed base of machines that will
respond appropriately to content protected with these tools.

Problems with Legislated Mandates

Question 3. Some content owners are calling on the Congress to mandate standards to
protect digital copyrighted works from unauthorized copying in all devices. They
contend that step is necessary to preserve copyright holders’ revenue from, and control
of, their intellectual property. Would this proposal, if it became law, have any effect on
IT companies’ revenue and conirol of their products?

Answer 3. This proposal, if enacted, would materially adversely affect the ability of the
IT industry to innovate by injecting government processes into the semiconductor design
timelines and decisions. Bureaucratic impediments would thus slow the movement of
new products to market, affecting revenues as well as impairing our ability to design to
optimal criteria.

Question 4. Would a legislatively mandated copyright-protection standard have any
effect on the product design cycle for new hardware and software products and, if so,
could you explain what kind of effect it would have?

Answer 4. Hardware products, specifically complex silicon devices, are derived through
a multiyear process involving development of new silicon design and manufacturing
capabilities in addition to specific architecture definitions. The complete process of
developing the next generation microprocessor is a multi-year, multi-billion dollar
endeavor. If a government-mandated technology were imposed today on all new
microprocessors, it would directly impact over three years of work in process. There are
also the hidden costs of slower innovation, diversion of investment capital, and lost
ground in the global race for technological leadership that would follow from the
insertion of a bureaucratic process into our product design work.

Additionally, a subsequent technology breach and subsequent revision of mandated
technology would be highly disruptive to our design efforts, and would likely result in
“cul de sac” technologies implemented in expensive silicon real estate.
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International

Question 5. The Internet is truly an international medium. If a United States
Government agency were to pick a limited list of DRM technologies that all American
ISPs, computers and other internet-connected devices in the U.S. were legally required to
support, what would happer if the rest of the Internet world did not go along with that
government mandate? What if the technology mandates on American computers and
other Internet devices turned out to be both expensive and unpopular with computer
buyers? What effect would that have on the American computer and software industry,
and other American equipment manufacturers in international competition?

If the Congress mandated use of certain DRM technologies, given the global reach of the
Internet, is it possible that content owners come back to Congress about an
“international hole” that we should fill, either by demanding that the whole world adopt
this country’s pick of approved technologies or by requiring ISPs to censor content from
foreign websites?

Answer 5. The international nature of the Internet, as well as the content, IT, and CE
industries, is a very important consideration in this process. Technology mandates put
US goods and services at a competitive disadvantage in foreign markets. This would
likely require the IT industry to make multiple product offerings to meet the expectations
and demands of consumers in a multitude of nations and compete with overseas
providers. This would cause irreparable harm to our industry. While the current
challenges faced by the content industry are not insignificant, it is important not to lose
sight of the important role of the information technology industry in the American
economy.

If mandates were adopted in America, other markets — such as Europe — would be
encouraged to pursue their own mandates regimes with possibly conflicting criteria that
would, again, substantially affect the competitive posture of US companies that today are
the world leaders in semiconductor design. We have seen mandates and standards used in
these markets in other areas as a means of creating non-tariff trade barriers. This is an
immediate threat in Europe in the context of data security and privacy protection
mandates, which have been discussed but not yet adopted.

Privacy/Users’ Rights

Question 6. Suppose the Congress does intervene, as some studios wish, and mandate
the issue of technical protections measures for digital content. Should the Congress
consider specific regulations on how intrusive digital rights management schemes can be
in how they monitor and report use? Should the Congress require certain access policies
and home use copying policies before a digital rights management scheme can claim
protection under a law that prohibits circumvention or requires compliance?

Answer 6. Consumer usage and privacy rights should be a major concern and focus of
Congress whether technology mandates are implemented or not. Today, content
protection technologies and digital rights management schemes can and are being used by
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content providers to literally eliminate, in many instances, traditional fair use practices.
If Congress were to mandate technologies, it should also mandate that those technologies
may not be used in any way that permits consumer monitoring and reporting or any other
way impacts the privacy of our citizens. In addition, Congress should specifically
prohibit the use of any mandated technology in any way that interferes with consumer
recording for flexible and portable uses and other general fair uses of content.

Current generation technologies are scalable and capable of providing both content
protection and consumer recording rights. In this context, it seems reasonable content
providers should be prohibited from taking any action against a consumer simply for
circumventing a content protection technology for personal, non-commercial use if the
content provider has deployed a technology that prohibits all recording or other fair uses
when the technology is actually capable of meeting those consumer needs in a protected
manner that does not put the content at risk of unauthorized Internet redistribution. Intel
has developed content protection technologies with the hope that consumers will be able
to enjoy greater rights, not fewer. These technologies, and their successors, are capable
of meeting the needs of both consumers and content providers. Therefore, content
providers should not be able to use these technologies as the means to deny reasonable
consumer expectation in the digital age. In this context, we believe that fair use should be
carefully considered in any content protection mandate, or anti-circumvention law, that
may chill or otherwise undermine fair use, and the rights of consumers carefully balanced
in the equation.

If No Consensus Solution Found

Question 7. IT industry leaders have promised to work with content owners “in a
consensus-based and cooperative fashion” on development and deployment of effective
solutions to protect digital content. Some content owners are seeking the back-stop of a
new law that says: “if the inter-industry working groups are not successful and cannot
find a consensus solution, then the government will mandate a solution.” Do you think
that a government mandated “back stop” will make the solutions come any faster? What
do you think we in Congress should do, if anything, if no agreement or consensus
solution is reached?

Answer 7. No. The IT, CE, and content industries are already working diligently to
address the range of content protection challenges. Many of these challenges have
already been addressed, as noted in my direct testimony, and recently identified concerns
(such as the "broadcast hole") are nearing resolution. Looking forward, we anticipate
continued multi-industry cooperation to address the "analog hole" and we will certainly
continue to explore the problem posed by unauthorized redistribution of unprotected
content via the Internet.

However, we must not lose the perspective that while technology can be an effective
deterrent to theft of copyright works, it is not an infallible solution. Iwould emphasize
that the redistribution of unprotected content is a difficult problem with no simple
technology solution. A government mandate to adopt an “as yet to be determined”
solution by a certain date will not make one appear where none exists. Furthermore, the
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IT industry is not, as some have suggested, either refusing to examine possible solutions
or resisting implementation of any known technology to address the use of peer-to-peer
technology for piracy.

‘What is Delaying Broadband?

Question 8. Some content owners have said that consumer demand for broadband
access is proceeding too slowly in our country — implying that authorized delivery of
movies would be the “killer app” to create demand for broadband and that studios will
not put movies up for broadband Net delivery until protections are improved. These
content owners suggest that the Congress must mandate anti-piracy technical standards
to boost the availability of digital content and consumer interest in broadband service.
Do you believe this is an accurate characterization of the problem? In other words, is
there in fact any content-based problem when it comes to consumer interest in
broadband?

Answer 8. The widespread adoption of broadband has the potential to transform the way
we live, learn, work and play. Intel believes that the deployment and use of broadband
Internet access is proceeding too slowly. Several policy and business initiatives on both
the demand (application) side and the supply (infrastructure) side must be considered.

On the demand side, broadband presents enormous opportunities to use video-rich
applications in the fields of telemedicine, distance learning, e-government,
telecommuting, e-commerce and entertainment. Growth of compelling premium
entertainment offerings would certainly contribute to increased consumer demand for
broadband access. There are content protection technologies available today from
multiple suppliers to protect streaming video delivery, as demonstrated by Mr. Taplin,
CEO of Intertainer, and I am encouraged by the recent announcement of MovieLink, a
streaming movie service supported by several major movie studios. Acceleration of
legitimate and compelling online content offerings will only serve to curb piracy and
increase consumer demand for broadband. Internet-based entertainment services
however are only one component of the demand equation, and not necessarily the most
important component. Adequate digital rights management solutions, proliferation of e-
government applications and demand-related policies that encourage the development of
video rich applications are all critical to accelerated adoption of broadband.

On the supply side, Intel believes that the FCC, state and local policymakers could play
an important role. These policymakers should expeditiously review all their policies—
including unbundling policies, right of way access and spectrum reforms—to assure that
they are not impeding the reasonable and timely deployment of broadband. Application
developers will be reluctant to develop new services until there is a critical mass of
broadband users who could use them.

Indeed, broadband, like many other high markets, presents the classic “chicken and egg”
start-up problem. A new application will not be made available until a sufficient number
of users have the capability to support the application (i.e., a truly robust broadband
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connection, at or above SMB per second). However, without the new application, users
do not desire the capability. Thus, there is no one silver bullet that can cut this Gordian
knot. Rather than viewing slow adoption of broadband as a “demand” or “supply”
problem, policymakers should pursue a wide variety of initiatives that address both sides
of the problem.

Fight Piracy with Legitimate Offerings

Question 9. The unauthorized copying of valuable copyrighted works that occurs on a
massive scale on peer-to-peer networks is a problem for music, movie, software, and
videogame companies. Part of the solution to this problem is offering consumers
legitimate online sites to access this content on an authorized basis. The music labels are
doing this with MusicNet and Pressplay, and other online music sites, and the movie
companies are also building broadband web sites to offer legitimate movie rentals online.
Mr. Taplin is already offering movies online. But we all recognize that it is hard to
compete with free.

Some studios have told us that they need the government’s help to set “technology
standards to block the in-the-clear movies on illegal file sharing sites.” This sounds like
they want to find a cure for all the unprotected content subject to piracy already out there
on the Internet. No one, I hope, would suggest the drastic cures of shutting down the
Internet or forcing changes in all personal computers and other devices that connect to
the Internet and being enjoyed in American households around the country.

We on this Committee have already provided a number of legal tools to enforce
copyrights, including the DMCA and criminal and civil actions against infringers — and
many of these tools have been used effectively. Outside of these legal tools, do you see
any solution today to block unprotected movies, or other digital content, on peer-to-peer
systems?

Answer 9. The unauthorized copying and redistribution of copyrighted content via the
Internet is a complicated and difficult problem. There is not, in our view, a reasonable
technological solution to prevent content that is currently in the clear from being
distributed over the Internet in unauthorized ways. To date, most efforts to address this
issue have been focused on legal means and on using protected forms of distribution to
limit the availability of unprotected content. Unfortunately, no single silver bullet
solution - technical, legal, legislative, or business - exists to address this thorny form of
piracy.

Effect of Copyright Protection Mechanisms on Copyright Act

Question 10. On February 19 the Supreme Court agreed to review Eldred v. Ashcroft,
which challenges the constitutionality of the Sonny Bono Copyright Term Extension Act
(CTEA). The petitioners in that case claim that the Congress cannot extend the copyright
term or allow copyrights to go on indefinitely with the result that creative works may be
blocked from ever going into the public domain. This may raise some interesting issues
for copyright-protection mechanisms, both technical and legal. Do some of digital rights
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management schemes being discussed lately have the potential to extend copyright
holders’ control of content beyond the actual protection they are given under the
Copyright Act?

Answer 10. Content protection technologies that we are currently aware of do not
“terminate” protection when a copyright expires. In this context, DRM schemes may in
fact have the practical effect of extending the copyright holders’ control beyond the term
of the copyright. This is one issue the Congress should to evaluate when considering
consumer interests.

Consumer Interests

Question 11. Congress has carefully allocated rights between copyright owners and
lawful copy owners in the Copyright Act. The Copyright Office’s DMCA Section 104
Report cautions that the use of access control technology and non-negotiable contracts
“increases the likelihood that right holders, and not the copyright policies established by
Congress, will determine the landscape of consumer privileges in the future? U.S.
Copyright Office, “DMCA Section 104 Report,” 164 (2001).

Could Congress cede its power to determine the allocation of rights under the Copyright
Act to technology specialists working for copyright owners? What are the implications if
Congress does not protect its historic role in determining copyright privileges?

Answer 11. This could indeed happen. If digital rights management technologies are
mandated, or if they otherwise become ubiquitous, and content owners are given the
unilateral right to dictate all consumer use of the content, the balance between consumer
rights and the rights of copyright holders struck in the Copyright Act could easily be lost.
We understand that balancing anti-circumvention and fair use is extremely complex, but
we would encourage Congress to actively seek ways to make sure that content portability
in support of consumer recording and other fair uses be fully preserved.

Space or Device-Shifting

Question 12. In the “Betamax Case,” the Supreme Court found that unauthorized
noncommercial “time-shifting” — the video recording of television broadcasts for replay
at a later time — is a legitimate fair use. Sony Corp. v. Universal City Studios, 464 U.S.
417, 447-56 (1984). Just as time-shifting a copyrighted work is fair use, should
noncommercial “space-shifting” — watching a digitally downloaded movie on a different
player than the one through which it was downloaded — also be a fair use? Is it
appropriate to prevent consumers from space-shifting?

Answer 12. Space shifting should also be fair use, and it is not, in our view, appropriate
to prevent consumers from doing this. Intel is of the view that consumers should be able
to use and enjoy content that they have lawfully purchased in portable and flexible ways
for their personal use, including space-shifting the content, provided that the legitimate
expectations of copyright holders are preserved. In this context, we believe that current
technologies keep the space-shifted copies “protected” while ensuring that protected
content is not redistributed in an unauthorized manner over the Internet. Space-shifting
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enables a wide variety of flexible consumer uses and exciting new digital devices.
Consumers have already become accustomed to digital jukeboxes and placing their music
content on portable Digital Audio Players in personally created play-list formats. This
can all be done in a protected environment. This is the very reason Intel developed the
CPPM/CPRM technologies discussed above. There is no technological reason that this
same consumer usage model should not be applied to other forms of content, like movies.
Tn fact, we believe that space-shifting, in some form, is imperative to driving new home-
network usage models. Congress may want to consider protecting such uses-by law.

Open and Common Content Protection Standards

Question 13. Some content owners say government intervention is needed “to mandate
open and common content protection technology.” “Open standards” generally
describes a process for establishing uniform technical specifications, which can then be
implemented without regard to whether the software is sold commercially or given away
for free. Putting aside the question of whether the government should or needs to be
involved in mandating these standards, do any of your see any problem with open
standards, per se?

Answer 13. There are some difficulties with “open standards” in the content protection
context, at least as the term “open standard” is traditionally understood, because the
scheme must by definition keep the content protected. For example, most content
protection schemes are encryption-based. Even if the standard sets out a well-known
encryption algorithm, the keying material must remain ‘confidential’ or the system will
fail. Non-uniform keying material means there will be no interoperability and the
purpose of having an open standard is therefore undermined significantly.

Tt is our view, however, that the technologies developed by consensus through the
CPTWG process are specifications that serve the same purpose as open standards; they
are often publicly available specs, anyone can license and implement the technologies,
they enable interoperability, and they were developed in an open forum based on input
from many relevant sources. For example, the 4C specifications for CPPM and CPRM
are publicly available. The only things that are not publicly available, however, are the
unique device keys, derived from highly confidential keying material. By license,
adopters of these technologies must build their devices in a robust manner that will
prevent the keys from becoming publicly available.

Possible Congressional Action

Question 14. Opponents of 5. 2048, the “Consumer Broadband and Digital Television
Act,” have voiced concerns that the bill will give copyright owners too much control over
how consumers use technology. They specifically argue that the legislation jeopardizes
consumers’ fair use rights. Do you share these concerns about the potential impact of
the bill? Do you feel that an independent marketplace solution would provide better
protections for individual consumers?

Answer 14. Consumers are expecting more and more flexible and portable uses. We
can deliver the products that make these uses possible, but if content providers refuse to
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respect consumer fair use expectations, the capabilities of these products are irrelevant.
As a technology provider, we have some limited ability to require content providers to
agree to minimum consumer rights as a condition of our license. We would like to state
for the record, however, that our ability to induce content providers to agree is limited,
and we are always concerned that content providers will not provide the bare minimum of
consumer rights.

Question 15. Many believe that the electronics and media industries are better suited
than government regulators to address the problems of copyright infringement and the
illegal distribution of online content. They argue that the private sector is more efficient
and better equipped to respond to the ever evolving assault on copyright protected digital
content and that government should only be engaged as a last resort. Do you believe
every opportunity for a marketplace solution to protecting digital content has been
exhausted and that the time has come for government regulation in this area?

Answer 15. Numerous content protection challenges have been identified over the past
several years (e.g., protection of prerecorded media such as DVD, protection of digital
interconnects within the home, conditional access for cable and satellite), and thus far, all
have been effectively resolved through voluntary license-based solutions without
government intervention. Of the outstanding issues, some, such as the "broadcast hole,"
will require some limited, narrow government assistance. Going forward, new threats to
content will undoubtedly be identified. I anticipate that many will be addressable solely
by voluntary license-based solutions. Where this sort of solution is not possible, narrow
government action may be necessary once a multi-industry consensus is reached on an
appropriate solution. However, in terms of a broad government mandate, I believe that
the IT and CE industries are better suited than government regulators to address these
problems due to our technological expertise and experience at addressing these issues.

Question 16. Do you feel that a government mandated system for securing protection of
digital content could have a damaging impact on technological innovation by stymieing
private sector advances in digital content transmission and distribution? What effect
would this have on U.S. companies competing in the international arena?

Answer 16. Yes. A government -mandated system is unlikely to meet content provider
needs or be acceptable to consumers on a worldwide basis. Mandating such technology
within the US may also interfere with the sales of US products in overseas markets.

Question 17. Sen. Hollings bill, S. 2048, sets a 12-month time frame for the Federal
Communications Commission in consultation with Register of Copyrights to determine
whether representatives of digital media manufacturers, consumer groups, and copyright
owners have reached an agreement on security standards for digital content. Please
describe in detail the likelihood that manufacturers, consumer groups, and copyright
owners will be able to arrive at an agreement on security standards and encoding rules
during this time period. What are the economic, technological, and political obstacles
that stand in the way of a private sector solution? Which of these obstacles have been
overcome, which remain, and which do you foresee being able to overcome in the next 12
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months? If there are some that you do not believe can be overcome during this period,
wiy is that so? Do you believe that short of full regulation there are other ways that
Congress could assist the parties in arriving at a solution?

Answer 17. There is almost no likelihood that these disparate interests could find
agreement within a twelve-month time frame, which would then trigger involvement of
governmental agencies in the process, with further attendant delays as a result of the
necessity to accommodate political bodies.

The twelve-month target date assumes that there is a single problem that needs to be
addressed, and a single solution. As discussed above, we have already addressed a
multitude of problems and continue to address new problems as they arise. The list of
technologies that are currently available to consumers to protect digital content is truly
impressive. A small sample of the technologies that Intel is directly involved in includes
DTCP, HDCP, CPPM, and CPRM. The private sector is now on the verge of agreeing to
a solution for the protection of terrestrial digital broadcast TV, another issue that will
certainly be resolved before the next twelve months. Content providers have now turned
their attention to other issues, including the so-called “analog hole,” and the issue of
unprotected content that is already available on the Internet. These are much more
difficult issues that we do not have a ready solution for today, but issues that we have
agreed to work on. We do not expect those issues to be resolved in the next twelve
months as they are extremely difficult issues. We do not believe, for example, that
anyone has even proposed a reasonable technical solution regarding unauthorized
distribution of unprotected content over the Internet, an opinion that is shared by many in
the content industry itself.

Question 18. If, after 12 months, the FCC determines that an agreement that conforms
10 the requirements of S. 2048 has not been reached through private indusiry efforts,
what do you believe is a feasibility of having the FCC promulgate a fair and effective
standard for securing digital content? Do you believe that S. 2048 provides the FCC
sufficient guidance as 1o how to weigh the competing concerns of technology
manufacturers, consumers, and copyright owners in developing a solution? Do you feel
that the procedures in the bill for modifying the standards will provide sufficient
Slexibility for the parties to keep up with advances in copyright infringement efforts?

Answer 18. Other than identifying vague criteria for evaluation (e.g., “reliable,”
“renewable,” “resistant to attack,” etc.), almost no guidance is provided. The injunction
of political processes into technology design will in fact guarantee that the industries
involved will be tempted to go back to Congress continually seeking to modify or define
these criteria. Furthermore, the adoption of any set of technologies will have the effect of
freezing technology in place, with “winners” struggling to retain their position of greater
priority than innovation. The result will be that copyright infringement activities will
quickly outstrip any adopted technology and new infringement techniques will not be
addressed quickly enough by improvements in technology.
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Question 19. Are there elements of the problem of protecting digital content that appear
unconquerable at this current time and for the foreseeable future? If so, and the private
sector fails to find a solution for them, how would the FCC by any better positioned to
establish one? Additionally, given that the provisions of S. 2048 provide for technology,
consumer and copyright owner representatives to modify an imposed FCC standard, do
you believe that a stable and consistent standard can be established?

Answer 19. The unauthorized copying and redistribution of unprotected content via the
Internet is a complicated and difficult problem. Unfortunately, many possible sources of
unprotected content exist, including unprotected distribution, circumvention of protected
content, camcorder recordings from theater screens, and diversion during production.
Unfortunately, no single silver bullet solution - technical, legal, legislative, or business -
exists to address this problem. Going forward, the active co-operation and participation of
all sectors will be necessary to develop a range of solutions to this complex problem.

Eliminating unauthorized Internet retransmission of unprotected content does not seem
conquerable at this current time or for the foreseeable future because (1) the source of
this content is very diverse (2) transmission technologies are ever-evolving and are no
longer centralized and (3) significant amounts of content already exist in the clear. We
do not believe the FCC is any better situated to address these problems than the private
sector, which possesses an incredible amount of expertise and experience, and employs
leading-edge researchers and engineers to work on solutions.
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RealNetworks as a Pioneer of Streaming Audio and the Leading Platform for
Webcasting

RealNetworks, founded in Seattle, Washington in 1994, is a pioneer in the development
of digital media technology and services that enable people to create, deliver, discover,
and play digital audio and video content over the Internet and within intranets, both
through downloading and through a method RealNetworks developed called "streaming."
Streaming allows digital media files to be compressed and broken into packets, then
delivered and decompressed in sequence, so that consumers can enjoy uninterrupted,
real-time broadcasts over the Internet.

In 1995, RealNetworks developed the first streaming media player and the first computer
software—or server—to enable streaming of audio over the Internet. Consumers rapidly
embraced the RealPlayer software and it quickly became the standard for the
transmission of audio on the Internet. This gave birth to “Webcasting™-- the transmission
of radio style programming from an Internet server to an end user’s RealPlayer.
RealNetworks’ enabled the very first Internet broadcast in April of 1995 — a Seattle
Mariners baseball game. RealNetworks’ software was used by Radio B-92 in Belgrade to
webcast its government-suppressed programming during the war in Yugoslavia. When
NPR suffered a satellite failure in 2000, communications were enabled via webcasting to
local outlets. Webcasting has served the important function of promoting new and
independent voices and recording artists via the public Internet. Thousands of unique
webcast events, ranging from the first Papal Mass transmitted via the Internet to audio
coverage of United Nation’s sponsored Net Aid have demonstrated the public value of
this new medium.

Today, we estimate that over 4,000 radio stations webcast programming around the world
in RealNetworks’ RealAudio format. Over 270 million unique registered users of the
RealPlayer arz able to access this programming from all over the world. As bandwidth
increases for connected users, the quality of audio will only become more appealing to
end users, promoting further growth of this vibrant communications medium. As the cost
to own major media outlets such as radio and television stations continues to escalate,
web radio represents one of the few media outlets with very low economic barriers to
entry, enabling a wide variety of individuals to communicate their distinctive messages to
a global audience.

However, the future growth of webcasting is clouded by the tangled rights picture in the
United States. As you are aware, a Copyright Arbitration Royalty Panel convened to set
rates for non-interactive non-subscription services (the “Webcast CARP”) recently

recommended a set of flat rates for Intemnet transmission of digital sound recordings that
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have evoked a storm of protest. Not only are these rates several orders of magnitude
greater than the rates that terrestrial radio pays to perform musical compositions, but the
panel’s failure to recommend a percentage of revenue alternative immediately threatens
the viability of low-revenue webcasters, who primarily are small stations that provide
diverse local programming or alternative voices. As a result, a relatively new medium
with a fragile economic model is now potentially subject to disparate economic
treatment.

In addition to the Webcast CARP recommendation, assertions by various parties that
temporary copies in RAM buffers, server copies, and network copies should each bear
distinct copyright royalties also threaten this nascent industry.

This Testimony will endeavor to explain the landscape of webcasting in light of these
imbalances in our copyright laws.

Webcasting serves the public interest in unique ways, by allowing diverse voices and
musical genres to find outlets for distribution before a global audience of connected
users.

Webcasting is a potentially thriving industry, taking advantage of the interactivity of the
Internet and its ability to carve out unique audiences and communities of listeners. This
"narrowcasting'" serves the public interest, as it affords expression to formats and voices
that don't find distribution on terrestrial radio.

We live in a terrestrial radio world that is increasingly format driven and remotely
programmed according to mass market surveys of user listening tastes. Virtually every
major radio market in the United States now provides radio listeners with an “oldies”
format, an “80’s” format and a “current hits” format. While these stations garner top
ratings and clearly please many radio listeners, they contribute to a national trend of
homogenizing available over-the-air choices. Increasingly, few markets offer jazz,
gospel, Broadway tunes or classical formats.

Webcasting, by contrast, allows a local classical format station such as King-FM in
Seattle to reach a national and international audience by transmitting its broadcast signal
over the Internet. This not only creates a new business opportunity for local stations to
find new audiences, but serves Americans who don’t have access to classical music
programming in their local FM or AM markets. Thus, webcasting fills an important gap
in the diversity of programming across the United States.

Similarly, webcasting has given birth to distinct gospel, Cajun, Hawaiian, blues, ska,
electronica and swing formats, to list only a few of hundreds of musical genres available
on the Internet. These formats promote the work of music writers and performers whose
work does not find free airtime on pure terrestrial radio. This promotion leads to greater
exposure and CD sales for these artists and writers, thus compensating them directly
through the sale of records, tapes and CD’s.
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The recent study from Jupiter/NPD Group, dated May 2, 2002, underscores that online
music fans constitute 58% of the online population and tend to purchase more music
(both online and off-line) based on their online listening habits. As a consequence, there
is increasing evidence that web radio is an ideal sampling medium and stimulates sales of
music, boosting revenue for both record labels and songwriters.

The DPRSRA and DMCA were intended to promote a new medium, but the dual
royalty structure proposed under the CARP imposes unique economic burdens on
webcasters.

When Congress enacted the Digital Performance Right in Sound Recordings of 1995
(“DPRSRA”) and Digital Millennium Copyright Act (“‘DMCA”) in 1998, it intended to
pave the way for a robust webcast industry through the statutory license. The legislative
history of these laws make it abundantly clear that in creating a new copyright in the
digital performance of sound recordings, Congress intended to foster a new marketplace.
The compulsory nature of the license was designed to eliminate the burden on webcasters
to negotiate separate voluntary agreements with the owners of tens of thousands of sound
recordings. Rather, the compulsory license was envisioned as a vehicle to create a
“frictionless” licensing process, stimulate investment in webcast operations and allow for
the rapid expansion of programming via the Internet.

The compulsory license marked a new precedent in American copyright law, by
recognizing a digital performance right in a sound recording. While terrestrial radio has
operated in the United States for eighty years with an obligation to pay only for the
performance of the underlying musical composition, Congress was now requiring a new
class of radio programmers to pay two distinct royalties: 1. To songwriters for the
performance of the musical composition; and 2. To the owners of sound recordings for
the performance of sound recordings.

This dual royalty structure created an uneven playing field between webcasting and
traditional radio. In addition, webcasters were given statutory requirements to display
artist and title information, employ feasible technical protection measures, and restrict
programming to make it difficult for users to access multiple songs from the same record
album within a three hour time period.

Rather than equating the value of musical compositions and sound recordings, the
proposed CARP rate is nine times higher than rates paid to songwriters for radio
performances.

The webcasting community, hosting services such as RealBroadcast Networks, and
RealNetworks as the leading technology provider to the industry widely anticipated that
the performance rate for the sound recording would roughly equate with the performance
rate for the underlying music composition paid by terrestrial radio—traditionally licensed
as a percentage of advertising revenue. This assumption stems from the observation that
both a sound recording and musical composition are embodied in each performance of a
song. A song would not exist without the creative genius of the composer and lyricist.
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Similarly, musical recording artists bring their unique vocal and instrumental qualities to
the creation of a sound recording that embodies the underlying notes and lyrics.

The economic models of many webcasters anticipated a percentage of revenue royalty for
the web performance of sound recordings that would approximate the revenue
percentages paid by radio stations. In fact, evidence was introduced at the CARP that in
flat dollar terms, terrestrial radio pays songwriters approximately $300 million every
year, which equates to .22 cents per listener tuning hour for music performed over the
airwaves.

In light of this well established economic baseline, to many observers the Webcast CARP
result defies explanation. The proposed CARP rate of .14 cents per listener per song is
on its face nine times higher than the terrestrial radio rate for the performance of songs.

The proposed CARP rate would result in a 100% differential between
retransmission of broadcast signals and web-originated transmissions.

Further, the CARP proposed that terrestrial broadcasters pay one half the rate of webcast-
only operations for the performance of songs. If this result is upheld, FCC licensed
broadcasters would have a legally mandated 100% price advantage over webcasters who
do not also terrestrially transmit their signal. While it is true that FCC licensed
broadcasters must pay writers for the performance of musical compositions within their
terrestrial signal area, there is no public policy justification to give them a 100% break on
a separate royalty obligation, payable to the owners of sound recordings. In addition, it is
very difficult to geographically “map” the Internet user audience of a terrestrial stations,
for the audience may vary widely week to week and with different programming. Any
rationale for this price reduction based on the station somehow “double paying” to serve
the same copyrighted work to the same audience, only logically applies to the royalty for
the performance of the musical work, payable to ASCAP, BMI and SESAC. 1tis not
connected to the royalty for the performance of the sound recording, which was the
subject of the Webcast CARP.

The CARP apparently extrapolated the “willing buyer—willing seller” standard
from only one marketplace agreement.

Evidence introduced at the CARP suggested that webcasting is a nascent industry,
saddled with start-up costs and the bandwidth cost of serving each unique listener. In
contrast to traditional radio, which is a “one to many” medium, webcasters bear the cost
of bandwidth to transmit each stream to each unique user. In addition, webcasters bear
the costs of complying with the DMCA statute, and the unique burdens it places on
webcasters’ ability to offer programming.

While 26 agreements reached between the RIAA and webcasters were disregarded by the
CARP on the grounds that these webcast services either never launched or quickly went
out of business, the CARP placed great weight on the precedential value of the “rate”
agreed to between Yahoo and the RIAA in the context of a legal settlement. As we were
not a party to this legal settlement, we will limit our observation to the concept that
settlements reached for past practices (in this case, the performance of music over prior
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years by stations owned by the entity Broadcast.com acquired by Yahoo) are often not
intended as an expression of a volitional market rate. In particular, a rate set by a single
“willing seller”-- who controls 80% of copyrighted works in a market segment—with a
single “willing buyer” is severely flawed, especially as evidence before the CARP
indicated that only ten percent of Yahoo’s music transmissions were originated on the
Internet. For a variety of legitimate reasons specific to their unique business model,
Yahoo was not seeking to establish a rate for webcasters, yet the CARP panel relied on
this single agreement as if it were representative of party’s reasonable economic decision
to establish a going-forward rate for webcast activities.

We must conclude that either the "willing buyer- willing seller" standard specified by the
DPRSRA for the Webcast CARP rate is the wrong test, or it was misapplied by this
particular panel due to their reliance on a single non-fair market data point.

Congress should pro-actively address the problems raised by the current statute,
because broadband and growth of the Web hold great promise for this new
medinum.

While the economics dictated by the CARP result are oppressive to webcasters,
webcasting still has great promise as a news and entertainment. Distribution of
RealPlayers and other media players are free and ubiquitous throughout the world.
‘Webcasting also will drive demand for consumers’ use of broadband, as sound quality of
webcast music is much better at 96kbps streams and higher and encourages more
sustained use. RealNetworks sees evidence of this in the appetite of our broadband
audience for richer media streaming content. As the global audience expands, webcasters
will find sustainable audiences and sell these audiences to advertisers who want to target
their programming to unique demographic groups. However, at a critical moment for the
industry that corresponds with the difficult financial environment created by the collapse
of the Internet “bubble,” webcasters find themselves confronted with the inflexible and
unworkable CARP rate.

Not only should Congress revisit the payment standard and consider a moratorium on the
webcast rate, but it should clarify for the Library of Congress that burdensome record-
keeping obligations would also penalize the industry, imposing costly and expensive
record-keeping requirements that do not apply to terrestrial radio stations. Moreover, the
information sought by the record labels with respect to record-keeping for the webcast
royalty goes well beyond the required data to direct payments to artists and copyright
owners and crosses the "privacy" line by seeking data on the location of individual users
who access webcast streams.

Congress has facilitated direct payment to artists for the performance of sound recordings
via webcasting and Congress must therefore strive to establish record-keeping procedures
designed to facilitate this goal. The interest of artists will be served if webcasting is
allowed to grow and thrive under a reasonable rate structure, affording webcasters the
chance to showcase unknown and new artists and promote their songs to the Internet
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audience. As mentioned above, traditional FM and AM stations, increasingly
programmed by national firms, have less and less airtime to devote to showcasing new
talent and niche genres of music.

In sum, RealNetworks pioneered the streaming audio format that enables webcasting and
continues to see huge consumer demand for this diverse programming over the Internet.
Public policy should aim to create stable economic environments that allow for the fair
taxation of content across diverse media. Congress has frequently stated that there should
be no discrimination against a medium due to the technical means of distribution. This is
especially true where the medium promotes diverse voices and freedom of speech.
‘Webcast music transmitted over a digital network should be treated consistently with the
same music transmitted over the airwaves via terrestrial radio. The result of the Webcast
CARP, unfortunately, saddles the industry with an unfair and uneconomic rate structure,
thus limiting the promise of this vibrant new communications medium.

Congress has the opportunity to act in a timely way to prevent damage to the industry and
to implement the public policy goals of the DPRSRA and DMCA by promoting a
webcasting industry that promotes new artists, allows a diversity of radio programming to
reach a global audience and sets rates that fairly compensate the owners of sound
recordings for the digital performance of their works.
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Statement by John Hilbronn

Honorable members of the Committee,

I am the President of Cablemusic Networks, a company that has been webeasting since Angust,
1999. We were the second company to negotiate a Jicense with the RIAA, which we did during
the summer of 1999. Our primary reason for negotiating a license was to establish a dialog with
the music industry. We felt this was an important action to take, given that we felt license cost
management would be critical to the success of our business. In addition, an atmosphere of
hostility existed between many music oriented Internet companies and the record industry. We
wanted to establish the fact that we understood the industry had legitimate concerns about the use
of its content, and that we would be happy to work with them. In fact, we solicited the RIAA
with regard to license negotiations, even though we knew this was not required under the
DMCA. We actually negotiated our license before we began webcasting.

Our strategy was to negotiate a license, establish a dialog, webcast within the parameters of the
DMCA, then negotiate with the industry for additional licenses to offer more advanced services.
For example, we created a service called the "Cablemusic Jack"”, which was essentially an online
storage locker to be used by Cablemusic members. The Jack service allowed members to encode
tracks from their own CD's to low fidelity files, which were then uploaded to our servers. We
restricted the service such that only one person could listen to locker contents at any given time,
so that there would not be any file sharing. It is also important to note that even if two or more
people had the same content, each would have his or her own copy in their Jocker, meaning that
we had duplicate files. While technically this was inefficient, legally it appeared to be in
agreement with "fair use” notions. At first the industry seemed to think the service was within
bounds, but eventually the RIAA told us to discontinue the service, which we did.

Eventually we entered into negotiations with Universal Music for a new license which would
allow us to create a locker service using their content. During the course of negotiations, we
determined that the proposed cost of the license was so high that the service could not be offered
at a reasonable price, or sustained by on-line advertising. One other company, Musicbank, did
announce a license agreement with UMG, but it never launched a service and eventually went
bankrupt.

After these events, we concluded that we should stick with DMCA defined webcasting, and also
offer our backend tracking technology as a product. (We had to develop reporting technology in
order to comply with our RIAA license, so it seemed prudent to offer it to other webcasters as a
service.) In order to offer a fully functional product, we had to work with a copyright
clearinghouse, such as the RIAA's SoundExchange. We made attempts to learn how we could
work with SoundExchange, but were never able to make any progress.
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The events described above took place during the year 2000. Our license with the RIAA expired
on December 31, 2000, but we extended it until January 31, 2001, in order to extend the time
allowed to review the proposed renewal terms from the RIAA. The new terms had many more
restrictions, some of which were disagreeable to our attorneys. In addition, the original license
term mandated that we pay approximately 15% of gross revenues, a sum we thought too high
given our operational experience. The RIAA indicated willingness to reduce this rate to some
extent, but not to a level we thought more reasonable, somewhere around 3 to 5%, which would
have been closer to the composition (BMI) license fees. We were not able to come to terms with
the RIAA, so we did not renew the license for 2001, although one provision of it did extend until
December, 2001. In our original license, we had a schedule for a percentage payout based on any
capital we might raise from any investors. This was a concession granted by us during the
extraordinary period of Internet exuberance occurring during the late 1990's. Our thought was
that should raise a substantial amount of capital, the RIAA could benefit as well, since other
Internet music companies had been bought out for large sums without any proceeds going to the
industry. The thought was that the other businesses had achieved success through the use of
industry content, so the industry should participate in any short term windfall. By the beginning
0f 2001, however, this provision was deemed impractical. Since we were not able to determine
acceptable terms, the license expired, with the exception of the cap-raise provision.

At the time, we thought it reasonable to continue to negotiate while operating under the terms of
the DMCA, knowing that eventually the Copyright Office would determine a rate. I personally
testified before the CARP in D.C., having been asked to share our experience since our company
was one of the first licensees. The proceedings went beyond the scheduled time allocation, so my
session was probably abbreviated. I didn't think I was able to address all of the collateral issues I
thought had merit, but felt that the contributions of others would likely express many of my
thoughts. Regardless, in December of 2001 I proposed new parameters for a license, but the
RIAA representative suggested that we just wait for the CARP decision.

As committee members are now certainly aware, the determination of the CARP was essentially
incomprehensible. Their determination of a rate representative of a "willing buyer and willing
seller" certainly had no relation to our experience or others in the webcasting industry. I need not
repeat all of the elements of potential impact on the webcasters; they are well documented on

http://www.saveinternetradio.org.

I believe the members of the committee should be very concerned about the effect of the
otherwise inevitable elimination of the small webcasting businesses which seek to offer
consumers and artists new and innovative ways to reach one another. Webcasters are quite
distinct from file sharing sites. Downloads are not offered, the listener hears a pre-programmed
playlist, and the sound is generally not CD quality. The industry is evidently not willing to
consider the fact that such services may actually promote the retail sale of high fidelity music,
and seems to be indifferent to the loss of webcasting, except the extent that they are allowed to
offer it as a service.
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It is true that Internet distribution of media in various forms is a "disruptive” technology. History
shows that established companies with business models based on old methodologies frequently
resist innovation. The entertainment business certainly has a record in this regard. We are all
familiar with the history of the VCR, a device almost killed by the industry for fear that it would
lead to unfair use of content. Fortunately for consumers and the industry alike, the VCR was
allowed to be brought to market, resulting in new business for the industry and new products for
consumers, as well as added convenience. Cassette tapes are another example - the industry
sought to have the sale of blank tapes restricted, but eventually found that pre-recorded tapes
were quite profitable, a business that would not have existed had the popularity of blanks not
driven the demand for cassette players.

Artists, consumers and commercial interests are at a pivotal point. Many webcasters, including
Cablemusic networks, have demonstrated a willingness to work with the industry and pay
reasonable royalty rates. If the legislature allows the webcasting industry to be relegated to
history as a result of the decisions of a few and the vested interests of established players, we can
be reasonably certain that consumers, artists, and the industry itself will suffer considerable loss
of choice and avenues of participation and ultimately profit that would have otherwise been
available. As a simple example, webcasters provide listeners with a much greater variety of
offerings than most people are able to experience through broadcast radio, or trips to music
stores. We know for a fact that the loss of the webcasting industry will harm these consumers,
and the less well known artists who offer music of interest to them. Eliminating new methods of
distribution is also very likely to be counter the interests of established artists as well.

In my view, vested interests seek to preserve anachronistic business practices and distribution
channels at the expense of all other current and future participants involved in the commerce of
music. [ request that the committee consider all of the aspects of this issue very carefully, as the
negative consequences of bad policy formation will be widespread and considerable.

Thank you for your time and attention to this matter.

Sincerely,
John Heilbronn
President
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Statement of Valerie Starr

Tam a webcaster, and was informed that Sen. Leahy was interested in hearing from webcasters in
regard 1o how the recommended CARP rate will affect us directly, our industry as a whole and
most importantly, the people of the United States.

My name is Valerie Starr, and T am the President of Internet Radio Inc. (on-line radio properties
include alldanzradio.com and choiceradio.com)

My background is in independent radio promotion (15 years in the business). 5 years ago, weary
of the weekly struggle and pressure to assist the major record labels in securing the rapidly
diminishing (and costly) spots on traditional radio to play new music (mainly due to radio
consolidation), 1 saw a wonderful opportunity to provide my colleagues with a new medium to
help promote and sell their artist product....namely internet radio.

Some consider me to be one of the pioneers of internet radio, starting my first internet radio
station in 1998. In 1999, I founded ChoiceRadio.com and with a few early believers, raised
enough money through a small friends and family round of financing to start my business. Iam
proud to be one of the remaining survivors of the early days of internet broadcasting, with many
of my heavily funded competitors going out of business due to high overhead, high bandwidth
costs, absence and slow adoption of advertising support, an overall downturn in the marketplace
and lack of confidence in dot coms. Thankfully, in May of 2001, the company was acquired by
Internet Radio Inc.

In the beginning my promotional colleagues at the major labels were thrilled at the prospect of
having another means to promote their artist product other than traditional radio and the few and
coveted spots on MTV/VHI. As time went on, and with the Napster issue and heightened threat
of piracy, paranoia was ramped and the major labels started turning the wheels in motion to stall
and possibly stamp out an industry that was still in it's infancy. An industry that could

very well provide a valuable and free promotional service to them, however an industry that they
had no control over and did not understand. Confusing and blurring the lines between streaning
and actual downloading of music, the RIAA was successful in convincing Congress that the
threat of piracy due to streaming "exact replicas” of the original sound recordings was real and
the DMCA quietly slipped through into faw. In actuality, the ability and desire to "pirate”
internet radio streams is less likely than a person who would record their favorite radio station
directly off their stereo. The 22kbs and 48kbs streams we provide offer far inferior sound quality
to the end user and is a far cry from an "exact replica”.

Choiceradio has hung in there and todey our network is ranked #6 in the country according to
measurecast*(hitp;//www.measurecast.com) *measurecast is owned by the Nielsen company.

We stream on average over 400,000 total listening hours per week to over a million listeners per
month. At this rate of streaming, and with no increase in listenership, we would owe more than
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$500,000/year to the major labels if this proposed royalty fee becomes law. This is no where
near the $500.00/year that we pay each publishing collection entity, ASCAP, BMI, SESAC. The
RIAA keeps rebutting that we are crying wolf and that the rates are not as high as we claim

them to be, Please check out the real math behind our individual story:

During the week of 4/29 - 5/5 IR Inc had...

475,076 ath (total listening hours)
x 52 weeks/year

=24,703,952 ath/year

X 15 songs/hour
=370,559,280 songs/year

x .0014 cents

= $518,782.99 /per year

This is assuming that we have NO growth and stay steady throughout the year, however in just
one week, our radio stations have increased in ath by 100,000 hours. At this growth rate, we
would be off the charts in terms of royalty payments.

There is absolutely no way to scale our business or even stay in business with a royalty rate that
is 5x's our gross yearly revenues.

Recently, we have been extremely encouraged by an increase in advertising support. We feel that
our business model is a sound one; one that has been a proven successful model by traditional
radio for the past 75 years, and if left alone to build into a mature industry, we will be in a better
position to pay a percentage of our revenues to the copyright holders, (a precedent for this type
of royalty rate being already set by ASCAP and BMI). However, I would like to point out that I
fail to see the logic behind a law that requires an industry based on the exact business formula of
another (with the only difference being the deliverance of the product itself - streaming vs.

airing) to pay a royalty when the other does not. This creates an extremely unfair and uneven
playing field between internet and traditional broadcasters. To add insult to injury, the amount of
data that, per the CARP's recommendations, we are required to give back to the labels, is
incredibly burdensome and in itself will cause many internet radio stations including college and
educational stations to go under. Note that terrestrial radio is only required to report 3 weeks
logs of artist/title and label information to ASCAP/BML

We are passionate about our radio, but truly the most passionate are the listeners themselves, And
It is these listeners who stand to loose the most if this proposed royalty rate becomes law.
Internet Radio is rapidly growing in popularity but we haven't even scratched the surface for
potential listeners. As broadband continues to roll out at it's own speed, our goal as an industry is
to directly compete with the Clear Channels of the world. Currently our listeners are comprised
mostly of the upper demo, highly educated workforce who delight in having the ability to choose
special genres of music during the day, which are not available on traditional radio. Diverse and
rich content is now available to all because of internet radio. Music that has been silent for

years is now flourishing on the web...bluegrass, reggae, classical, new age, native American, big
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band, swing....I could go on and on.

Also it is important to note that we provide a much needed avenue for many independent labels
and artists to get their music out to the world. Musicians that would not stand a chance to
compete with the heavily financed and promotionally supported major label artists.

Please, please Senator, continue to review these facts. We truly hope that Congress will
acknowledge our viewpoint and understand that all we want is a fair platform in which to
compete and grow our businesses.

Sincerely,

Val Starr, President
ChoiceRadio.com
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Statement of Salvatore Lepore, George Halstead, and Jimmy Perna

Before my partner came along (Jan. 1999) , I started CyberRadio2000.com as
CyberRadio927.com because at the time I had this idea to broadcast our 49-hour brokered time
on WCBR 92.7 in Chicago on the Internet. That year, before I started, my father passed away. He
was a Marine for most of his life and every penny that he left me as well as other borrowed funds
went into this entire project. My father and I became very close finally before his death. I know
it’s weird but I felt that he actually passed away to leave me what he had so I could finally get
into something that wouldn’t fail. I haven’t had the best luck in the world and to call me Bad
Luck Schleprock isn’t all that far from the truth sometimes.

When I started I also had “side channels” on the site because I figured that people are moody and
look for music to suit the mood they’re in at that time. We had 50s, 60s, 70s, 80s and the RADIO
signal simulcast on the site. I figured this gave people who didn’t like the RADIO format would
have other formats to choose from, all on our site.

Now, we knew that the industry would spawn all kinds of ways for us to compete with other
broadcasting but they weren’t invented yet. .Mr. Case of AOL/TW borrowed heavily from
friends and family and waited for the marketplace to catch up with his vision so it could be
monetized, we did and still do the same thing. We envisioned targeted advertising with
video/audio that would be received by people who actually specified what their interests were so
as to NOT bore them with a product they’d have no interest in. We also knew that banner ads and
borrowing money from our family and friends and being thrifty would go a long way to
outsmarting the better capitalized. We watched many of our competitors implode due to many
reasons, we survived, we grew and technology was getting us closer to the revenue streams we
envisioned.

Now it appears we’re at the finish line and someone wants to come and take that finish line and
move it 50 years further and say they’re acting fairly. They tell us they want us to flourish?
That’s like Al Capone saying how bad he felt while attending a man’s funeral that he had killed.
It’s similar to telling an Oompa-Loompa that it should be no problem to jump over the Sears
tower from a sand trap. There’s no way in the world we can possibly afford to grow into a viable
industry with the smothering and hijacking of revenues proposed by the label’s hit squad we all
know as the RIAA.

I come from a hard working family of Italians here In Chicago. My mother made a career of
singing commercials and background vocals; my Father was a purchasing manager and lifelong
Marine, my Brother a Chicago police officer and my Stepfather a retired Chicago police officer.

I came into broadcasting because, as a kid, I wanted to be in radio because as a kid I was
punished so much my best friend was a radio. I’ve had my bouts with radio both in and out of it
but when the De-Reg Act Of 1996 came along the landscape of who and what could play that
game pretty much excluded guys like me. I have no ties to millionaires, to bankers; I don’t golf
with important people who “know” people who can “invest”. I'm not the most eloquent person in
the world and I pretty much grew up with punks on the South side of Chicago, I avoided being
one of them because of DJ’ing, acting and radio — never really successful at but never quitting
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either. The one thing I do know is music and am responsible for programming over 55 channels
on our website. [Being punished a lot as a kid had one advantage, it offered lots of hours of
listening to transistor radios via an earplug]

This time, I have built something, for the first time in my life that looks like it might actually
work and what happens? A group masquerading as the saviors of RECORDING ARTISTS want
us BROADCASTERS to pay for what has never been paid. To say we’re getting a free ride is an
outright smokescreen. To say we are getting a free ride is to say that RADIO is getting one.
We’re broadcasting music, back catalogue, artists that labels normally spend hundreds of
millions to market, they get the play from us, for free, WE’'RE A CHEAP DATE. They seem
intent on interrupting the very profitable marriage [BROADCASTING IS A VALUE THAT
CREATES AWARENESS AND SALES — AT NO COST, KIND OF LIKE YOU SCRATCH
MY BACK I’LL SCRATCH YOURS] that has been in place for 70 years. Why do I think this is
happening? It’s historical. Rather than embrace technology they hide from it. They have always
blamed technology and said what a devil it is and yet they reap billions upon billions of dollars
without ever once creating the products that allow their content to exist in the after-markets. If
we relied on them there’d be no VHS, CD, Cassette or DVD market. Without those markets in
place there would be billions of dollars never realized, millions of jobs and lots of music and
movies rendered worthless and lost in the minds of people who would never have an opportunity
to be exposed to them again.

T hope you don’t let these people manipulate you into allowing this railroading to occur. I actually
believe that you’ll have to save the music industry from itself. As history has shown, in ten years
we’ll see how much better off they are BECAUSE of NEW MEDIA exposing their products. As
I stated before IT”S HISTORICAL. Look at what the VHS created, CDs etc... They all helped in
creating new products, new businesses, new technologies and all the jobs tied to all of that. With
all that, look at the billions of dollars the music industry has received by simply being forced to
not get in its own way.

Please help us become the BIG COMPANIES of tomorrow by protecting us today.
Respectfully,

Salvatore Lepore

George Halstead

Jimmy Perna

CyberRadio2000.com
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Statement from Mark Douglas

Senator Patrick Leahy:

My name is Mark Douglas and I own and operate DH NetRadio, which is a part of iM Radio
Networks. I am writing you today to express concerns that I have regarding the impending doom
of CARP.

First, if I may, give a brief history. I became interested in radio at a very early age. My father had
the insight to expose his children to the available technology of the time. I remember building
our own ham radio transmitters and receivers, electronic kits from Radio Shack for Christmas,
and an Altaire computer when they became available in the 70's. At the age of 7, a friend and 1
built our own FM transmitter and began putting on shows after school. Music was second nature
in our household as well. My father played guitar in his uncle's band called the Nashville City
SnagDraggers. Putting music on the FM airwaves appealed to my creativity and I guess this
dream never left me.

I started broadcasting on the Internet in the summer of '98 but didn't get into full swing untii
several technologies came into place in late '99. One of these technologies was Live365, which is
a bandwidth provider for Internet broadcasters. Around this time the fine folks at iM Radio asked
me to come on board as a content provider, and I have been with them ever since.

From the start, though DH NetRadio is a small outfit, I have always set the standards high. Even
though I knew it would be some time before DH NetRadio was a profitable business due to many
economic barriers and the aftermath of the dot com bust, T have tried to conduct it in a business
like manner. At this point DH NetRadio is not a profitable operation for reasons stated

afore. However, I am fully dedicated to seeing it to a profitable point. This profitability is very
viable and we are positioned to make the sacrifices now to see our small business becoming a
profitable success in the future. As with any fledgling business, profitability is not always
instant. It would seem, however, that there are those who would stomp out Internet broadcasters
as viable small businesspersons.

For me, it is the thrill and contentment that music brings to my life and being able to share this
same feeling with hundreds of thousands of listeners around the globe. I don't know how
important music is in your life sir, however I am sure there are fond memories you shared with a
loved one or friends that come to you when you hear a certain song. I could not

imagine my life without music. That would be very painful.

We, as Internet broadcasters, are not a bunch of hacks who are hell bent on ripping off the artists,
as the RIAA would have you believe. Actually, quite the opposite is true. We obtain our music
through promotional CDs and purchasing. We pay our dues respectively to ASCAP/SEAC/BML
Most of us, including DH NetRadio, provide links to music venues where listeners may

peruse the CD and purchase it online. This information is available on a song-by-song basis. We
bring you artists you remember from yesteryear, and exciting artists you've never heard of before.
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We deliver content to listeners globally who are tired of homogenized, cookie cutter formats that
are dominated by big money interests, or listeners who simply cannot get this type of
programming in their locale. We are promoters of the music you love, and all we ask of the
governing factions is that we get a fair shake and fair representation. To date we feel we have not
been given these opportunities.

We're accused of being bad business people. We knew that the royalty rate was coming why
didn't we set aside money for it? In fact most of us did. However, our speculation was set in
accordance with what the ASCAP and BMI fees are and not these ridiculously high fees that are
being proposed by the RIAA. We figured the fee would be similar to comparative compulsory
licenses. Who could have known that the RIAA would be asking for such an irrational and
ridiculous fee structure? There was never any indication that they would ask anywhere close to
what they are asking for.

Of issue is the barrier to participate in the CARP procedure. The entry fee to take part was out of
the reach of any small business alone. Yet, we are expected to abide by the law that CARP sets
forth, without being a part of that process or opportunity to be properly represented. Only those
with deep pockets can afford the en